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17 National Council on Disability

An independent federal agency making recommendations to the President and Congress
to enhance the quality of life for all Americans with disabilities and their families.

Letter of Transmittal
July 26, 2007

The President
The White House
Washington, DC 20500

Dear Mr. President:

The National Council on Disability (NCD) is charged with gathering information about the
implementation, effectiveness, and impact of the Americans with Disabilities Act (ADA). In
keeping with this requirement, I submit this new report, entitled The Impact of the Americans
with Disabilities Act: Assessing the Progress Toward Achieving the Goals of the ADA, which
addresses many of the goals of your New Freedom Initiative pertaining to community
integration, participation, and enhancement of the independence of people with disabilities at
home, at work, and throughout the course of their daily lives.

The purpose of the ADA is “to provide a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disabilities.” This report describes a two-
year retrospective study and review of the impact the ADA has had on the lives of Americans
with disabilities over the past sixteen years, with particular focus on the four major goals of the
ADA—equality of opportunity, full participation, independent living, and economic self-
sufficiency. NCD consulted disability experts and ADA stakeholders from around the country
through interviews, public forums, and focus groups, and analyzed existing data and information
sources to gather information about the impact of the ADA. The findings are encouraging but far
from complete.

The provisions of the ADA addressing architectural, transportation, and communication
accessibility have changed the face of American society in numerous concrete ways, enhancing
the independence, full participation, inclusion, and equality of opportunity for Americans with
disabilities. Americans with disabilities report having greater access to goods and services from
businesses, state and local governments, and their local communities. People with mobility
impairments have experienced substantial improvements in physical access to transportation,
businesses and government agencies. As workers, people with disabilities are more likely to
receive accommodations and less likely to be terminated due to their disabilities. However,
obtaining employment remains difficult for people with visible and severe disabilities.
Disparities still exist in access to health insurance, health care, and financial assets for people
with disabilities, as compared to people without disabilities. Access to information, particularly
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the Internet, is inconsistent, at best, for people who are visually impaired. Progress toward the
goal of economic self-sufficiency appears to be the goal having the least success.

The ADA impact report contains recommendations for addressing the barriers that are preventing
full achievement of the overarching goals of the ADA, and NCD remains committed to working
with the Administration, Congress, and the public to achieve the promise of the ADA for all
Americans—the elimination of disability-based discrimination in all aspects of society.

Sincerely,

GO

John R. Vaughn
Chairperson
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Executive Summary

Sixteen years after the Americans with Disabilities Act (ADA) was signed into law on July 26,
1990, by President George H. W. Bush, the law is having a meaningfully positive impact on the
lives of people with disabilities. Many people with disabilities credit the ADA with improving
their lives. As consumers, Americans with disabilities have greater access to goods and services
from businesses, state and local governments, and their local communities. Service animals for
people with vision and other impairments are more accepted than ever before. In addition,
greater availability of relatively inexpensive assistive technology has helped people with vision
and hearing impairments overcome information and communication barriers to all forms of
community participation. People with mobility impairments have experienced substantial
improvements in physical access to transportation, businesses and government agencies. As
workers, people with disabilities are more likely to receive accommodations and less likely to be

terminated due to their disabilities.

Many people with disabilities, employers, and businesses, however, still do not understand major
provisions of the ADA, particularly the employment provisions. The ADA is a civil rights law—
requiring equal opportunity for individuals with disabilities, with broad coverage and setting
clear, consistent, and enforceable standards prohibiting discrimination on the basis of disability.
Title I of the ADA prohibits discrimination in employment. It does not provide for accessible
housing, transportation to the work site, rehabilitation services, job training, job placement, or
any form of affirmative action for people with disabilities. It does not address work
disincentives, such as Social Security rules that make people with disabilities who work
ineligible for Medicaid, the only form of insurance that provides the kind of services most people
with disabilities need to function independently, nor does it require employers to provide the
kind of insurance coverage people with disabilities need. While the ADA requires existing
transportation services to become accessible, it does not provide transportation for people with
disabilities to get to work if they work or live where there is no public transportation. To
determine the impact of Title I, one must look at the degree to which employment discrimination

against individuals with disabilities has decreased. One cannot measure the success of Title I



solely by the employment rate of people with disabilities unless all other barriers to work are

eliminated.

Many Americans with disabilities remain frustrated that disability discrimination has not been
eliminated, despite ADA implementation. People with disabilities reported the ADA has not
been fully enforced; the barriers they face remain primarily attitudinal. Additionally, there is a
growing backlash against disability rights and the ADA. The lack of national consistency of
access makes it difficult for people with disabilities to carry out daily activities, and access to
public transportation, particularly in rural areas, remains a serious problem. Although, once on
the job, accommodations are easier to obtain, people with visible disabilities do not appear to be
significantly more likely to be hired than before the ADA, and some argue that they are having
more difficulty getting hired than before.

Regarding the attainment of the four major goals of the ADA—equality of opportunity, full
participation, independent living, and economic self-sufficiency—the results are encouraging but
far from complete. By virtue of greater availability of physical and communications access,
accessible transportation, and education and workplace accommodations, people with disabilities
have more opportunities to pursue their interests than before the ADA and are seizing those
opportunities. Community participation has increased passively, by virtue of greater access, and
actively, through greater efforts by businesses, employers, and governments to reach people with
disabilities and encourage participation. Options for independent living have improved for
people with disabilities since the ADA was passed, particularly since an important Supreme
Court decision, Olmstead v. L.C., which requires community integration. However, outdated
government restrictions, budget priorities, and medical attitudes are slowing progress. Economic
self-sufficiency appears to be the goal having the least success. While many Americans with
disabilities are experiencing improvements in quality of life, some people with disabilities

remain disenfranchised.

This retrospective study and review provides a snapshot of the impact the ADA has had on the

lives of Americans with disabilities over the past sixteen years. Specifically:
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Most people with disabilities perceive improvements in their quality of life and many attribute

those improvements to the ADA;

A majority of people with disabilities surveyed by a Harris Poll perceived significant

improvements in public facility access and public attitudes;

Public transit systems in the United States have made significant progress in becoming more
accessible, especially to wheelchair users. Private transportation companies lag behind. People
in rural areas continue to be underserved by public transportation, and, as a result, participate

less in all aspects of community living;

A significant number of curb ramps have been installed and sidewalks have been made more
accessible in some areas, but full access to public rights-of-way lags behind that of other

facilities and there are no regulations for public rights-of-way access;

People with physical disabilities have seen steady, although inconsistent, progress in access to
public accommodations, including restaurants, theaters, stores, museums, Web sites, and
government services. People with sensory or communication disabilities were less likely to

report experiencing progress in access to public accommodations;

The ADA has brought about significant improvements in access to telecommunications.
Telephone relay services are being used to a greater degree, and changes in technology are

making usage easier. However, some businesses are reluctant to use these technologies;
The percentage of Americans with disabilities voting in 2004 increased dramatically from
prior years;

The education gap between people with disabilities and people without disabilities is
shrinking, and people with disabilities are attending postsecondary institutions in greater
numbers. Educational supports and services for students with disabilities now are available at

most of the nation’s postsecondary institutions;

Many employees with disabilities are experiencing less discrimination on the job. However,

people with visible and severe disabilities continue to experience discrimination in hiring;

There is no clear evidence that Americans with disabilities are becoming economically self-

sufficient;
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e There is a surprising absence of ongoing, systematic data collection about the ADA, and the

result is significant knowledge gaps about the impact of the ADA.
Based on these findings, this report recommends:

e Federal agencies should fund and implement state-by-state surveys of people with disabilities,
based on the N.O.D./Harris Surveys using statistically significant survey populations and
distinguishing among rural and urban communities, communities of diverse cultures, and

high, middle, and low income communities.

Equality of Opportunity — Transportation

e Congress should expand accessibility requirements for rail services beyond key stations;

e The Department of Transportation should conduct extensive training and outreach for public

transit providers regarding maintenance and stop announcements;

e The Department of Transportation should work with state and local governments and taxi
providers to develop and publicize effective incentives for private taxi providers to offer

accessible vehicles;

e The Department of Transportation should conduct extensive training and outreach for public
and private transportation services regarding service animals and increase high-profile

enforcement actions by the Departments of Justice and Transportation;

e The Department of Transportation should work with paratransit providers, state and local
governments, transportation experts, and representatives of disability and aging communities
to explore paratransit options such as more subscription service, more flexible services, and
other ideas to close the expectation gap and increase usability of paratransit for riders with
disabilities;

e The Department of Transportation should study and test options for providing transportation

services to people with disabilities in rural areas.

12



Equality of Opportunity — Sidewalks and Curb Ramps

e The Department of Justice should promulgate ADA regulations for public rights-of-way as

soon as possible;

e The Department of Transportation should increase funding for sidewalk access and curb ramp

installation;

e The Department of Justice should develop and disseminate guidelines for the prioritization of

curb ramp installations, so the most needed and useful curb ramps are installed first.

Equality of Opportunity — Public Accommodations

e The National Institute on Disability and Rehabilitation Research (NIDRR) should conduct a
survey of businesses, perhaps through the chambers of commerce or small business
associations, to determine the degree to which businesses have instituted readily achievable
barrier removal efforts, and provide guidance to Congress on adequately funding the

Department of Justice to enforce this part of the statute;

e The Department of Justice, NIDRR, and the Department of Labor should provide expert,
individualized, low-cost technical assistance and consulting to small businesses. The ADA
and IT Centers and local offices of the National Disability Rights Network are possible

agencies to carry out this effort;

e The Department of Justice should expand its Project Civic Access to increase enforcement in

local areas by reviewing businesses in identified localities;

e Congress should require states to submit their building codes for access certification by the

DOJ;

e The U.S. Access Board and Department of Justice should continue coordination with model

building code agencies;

e The Department of Justice should increase enforcement and education regarding how to serve
customers with visual and hearing impairments, particularly as it pertains to Web access and

use of TTYs and relay services;
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e Congress should require Web sites of places of public accommodations and commercial

facilities to comply with federal Web accessibility standards;

e The Department of Justice and NIDRR should develop technical assistance materials
regarding what people with disabilities and businesses should expect of existing buildings of

various sizes years after passage of the ADA.

Equality of Opportunity — Accessibility of Telecommunications

e The Department of Justice should publish information for businesses about how
Telecommunications Relay Services work, how to use the service, and the legal obligation to

use it. The ADA and IT Centers could be funded to provide this information;

e The Federal Communications Commission should establish standards to encourage the

continued development of Video Relay Services.

Full Participation — State and Local Government Services
e The Department of Justice and other federal agencies should focus on enforcing the ADA
obligations of government agencies;

e Federal agencies should use initiatives such as Project Civic Access to increase ADA

compliance at the state and local levels;

e The Department of Justice should use targeted, high-profile litigation on particularly
important issues, such as access to courts, medical care, and education to increase state and

local ADA compliance.

Full Participation — Voting

e The Department of Justice should immediately implement the Help America Vote Act

requiring installation of electronic voting equipment;

e NIDRR should study the involvement of people with disabilities in civic opportunities, such

as government office;
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e Other non-governmental disability organizations, such as The National Organization on
Disability and the American Association of People with Disabilities, should encourage state
and local governments, as part of their diversity efforts, to emphasize involvement of the
disability community and provide technical assistance to help government agencies reach out

to people with disabilities.

Community Integration

e Congress should increase Medicaid support for community-based treatment settings;

e Congress should pass and fully fund the Money Follows the Person Act' and Medicaid
Community-Based Attendant Services and Supports Act;*

e Congress should require states to expeditiously complete effective Olmstead plans, consistent

with HHS guidance;

e The Department of Health and Human Services should require states to fund personal care

services when needed to allow individuals with disabilities to remain in their community;

e The Departments of Health and Human Services, Education, Transportation, Housing and
Urban Development, Justice, and Labor, and Equal Employment Opportunity Commission,
working with state and local governments and community agencies should implement local
initiatives to extend the integration mandate to housing, education, transportation,

employment, and other areas affecting people with disabilities;

e The Department of Justice should increase and target enforcement of the Civil Rights of
Institutionalized Persons Act, requiring effective deinstitutionalization efforts and publishing

creative and effective programs to provide community-based services;

e The Department of Labor’s program funding home modifications should be significantly

expanded to allow people with disabilities and the elderly to live in their communities;

e The Departments of Health and Human Services, Education, Transportation, Housing and
Urban Development, Justice, and Labor, and Equal Employment Opportunity Commission,
should work with disability communities and others to develop an overall national policy

framework for community integration of people with disabilities;
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e The Department of Health and Human Services should study systems of long-term care and
long-term care insurance to eliminate unnecessary institutionalization of people with

disabilities and aging people.

Economic Self-Sufficiency

e The Department of Education should work with colleges, universities, and public schools to
enhance the effectiveness of supports, such as preparing students to better negotiate their
accommodations, assisting students with coordinating and managing a variety of services

from multiple sources, and facilitating the use of technology in education and employment;

e The Department of Education should improve coordination of services between the
educational system and the vocational rehabilitation system, particularly as regards funding

for services and assistive technology;

e Disability organizations, and research and policy centers focused on economic empowerment
for people with disabilities should work with philanthropists and federal and state government
agencies to improve availability of scholarship, tuition waiver, and loan repayment programs

for students and adults with disabilities who wish to pursue higher education;

e Congress should extend and expand the Mental Health Parity Act to ensure that people with

mental health disabilities are able to secure treatment;

e NIDRR should study insurance coverage issues that prevent people with disabilities from

accessing private insurance;

e The Equal Employment Opportunity Commission, the Department of Labor, and NIDRR

should place immediate priority on increasing the hiring of people with disabilities.

Sixteen years after the passage of the ADA, much has been accomplished. Yet, more needs to be
done as this report demonstrates, especially in the areas of employment, transportation, health

care, and education.

The Americans with Disabilities Act Restoration Act of 2006 was introduced on September 29 to

address aspects of the ADA narrowed by U.S. Supreme Court decisions, and which are discussed

16



in this report. The bill would prohibit discrimination “on the basis of a disability” and is intended
to enable individuals utilizing the ADA to focus on the discrimination they have experienced
rather than having to prove they fall within the intended scope of the ADA. Passage of this bill
will promote progress in those areas remaining to be addressed, and promote the inclusion of

people with disabilities into society.
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Introduction

To the critics who complain that the ADA has not achieved total justice ... I say
what about the Bill of Rights and the Ten Commandments? Have they achieved
total justice? The vision of justice is an eternal long march to the Promised Land

of the good life for all.
— Justin Dart, Jr., “Father of the ADA™?

Today, in 2006—

Mary Sims gets on the bus and goes to work.

John Witherspoon talks on the telephone to a college buddy he hasn’t seen in 20 years.
Lisa Rabinovitz tries out a new restaurant in her neighborhood.

Jeremy Montauk takes notes during his economics professor’s lecture.

Sylvia Mathias leads a training session on community advocacy.

Billy Wilkinsen takes part in his town’s intramural baseball program.

Before the Americans with Disabilities Act of 1990 (ADA), Mary Sims, who is blind, would not
have been able to take the bus to work. Her guide dog could not accompany her unless her state
had a disability antidiscrimination law. Without the telecommunications relay services mandated
by the ADA, John Witherspoon, who is deaf, would have difficulty telephoning anyone. Lisa
Rabinovitz, a wheelchair user, rarely would eat out at a new restaurant, concerned that it would
not be physically accessible. Jeremy Montauk, who has a learning disability, likely would not
have received accommodations to attend and succeed in college. Fearing discrimination, Sylvia
Mathias would not have disclosed her disability and become an advocate for people with mental
illnesses in her community. And Billy Wilkinsen, who has an intellectual disability, may not

have been allowed to play on the town’s baseball team.

Prior to the ADA, employment and rehabilitation programs for people with disabilities were
modeled on outmoded and medicalized stereotypes. These long-standing views date back to the

birth of the Civil War pension system, which linked the definition of disability to an inability to
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work and established physicians as the medical gatekeepers of disability benefits.* The medical
model defined disabilities as individual infirmities that precluded full participation in
employment, and society in general.” Many individuals were institutionalized, their housing and
treatment determined by doctors, rehabilitation professionals, psychologists, and social workers.
Because the medical model never questioned the physical and social environment in which
disabled people were forced to function, one designed for individuals without disabilities, it

countenanced their segregation and economic marginalization.®

By contrast, the disability civil rights model that influenced government policy in the 1970s
conceptualized people with disabilities as a minority group entitled to the same legal protections
for equality that emerged from the struggles of African Americans and women. The civil rights
model focuses on the laws and practices that subordinate disabled persons and insists that
government must secure the equality of disabled persons by eliminating the legal, physical,
economic, and social barriers that preclude their full involvement in society. Under the civil
rights model, disability is not an individual’s infirmity but a social and cultural construct.” An
evolving policy of inclusion fostered federal and state laws to address issues including voting
and air travel accessibility, access to education and housing, eventually culminating with passage
of the ADA in 1990.% In the ADA Congress expressly recognized the minority status of disabled

persons, finding that:

Historically, society has tended to isolate and segregate individuals with disabilities, and, despite
some improvements, such forms of discrimination against individuals with disabilities continue
to be a serious and pervasive social problem; ... and that] individuals with disabilities are a
discrete and insular minority who have been faced with restrictions and limitations, subjected to
a history of purposeful unequal treatment, and relegated to a position of political powerlessness

in our society ...

To redress these wrongs, the ADA’s drafters delineated “the Nation’s proper goals regarding
individuals with disabilities are to assure equality of opportunity, full participation, independent
living, and economic self-sufficiency for such individuals.”'’ Sixteen years after passage of the

ADA, the long march to full equality is underway. Progress has been made, but work remains in
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areas such as employment, transportation, health care, and education, as shown by national

statistics, studies, and comments received from the public during this study.

NCD conducted this ADA Impact Project to review the existing information about the impact of
the ADA, gathering input from ADA stakeholders and assessing the state of research and
knowledge about the impact of the ADA, in an attempt to determine the extent to which the
overarching goals of the ADA are being met. One of the important findings is a surprising
absence of ongoing, systematic data collection about the ADA from any source. The result is

significant knowledge gaps about many aspects of the ADA.

Any study of the impact of the ADA must be undertaken with the recognition that full
implementation of the ADA is not complete. The ADA calls for implementation at varying times
and degrees, depending on factors such as when a facility is built or altered, the technical
feasibility of certain accessibility requirements, the nature, size, and resources of covered
entities, and the cost of modifications. For example, when a new facility is built, the ADA’s
accessibility requirements are triggered. When a public accommodation is undertaking
renovations or alterations of an existing facility, it must, to the “maximum extent feasible,” make
the alterations in “such a manner” that the facility is accessible, but only to the extent that costs
are not “disproportionate.” The overall accessibility standard under the ADA does not require
total accessibility of all parts of buildings, nor that of all hotel rooms, parking spaces, bathrooms,
stalls, etc., but only a reasonable number. For existing facilities not undergoing alterations, the
ADA requires only accessibility changes that are “readily achievable,” defined to mean without
much difficulty or expense. Additionally, transportation facilities are only required to make “key
stations” accessible, and certain transportation providers can take up to twenty-two years from
the date of the enactment of the ADA to make their vehicles accessible. Thus, while progress
toward implementation may be studied, the full impact of the ADA can be evaluated only when

the law has been implemented fully and covered entities are in compliance.
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Summary of Methodology

This study gathered and synthesized information on the impact of the ADA sixteen years after its
passage, based on the law’s four overarching goals: equality of opportunity; full participation;
independent living; and economic self-sufficiency. NCD established a Blue Ribbon Panel,
chaired by Dr. Peter Blanck (see Appendix A for list of members and affiliations), which defined
each of these goals for purposes of this study.

To assess each of these core areas, data were collected using several methods: (i) an

environmental scan (reviewing publicly available documents and documents provided by various
key informants), (ii) nine focus groups and five public forums, (iii) 24 individual interviews, (iv)
112 e-mails received by NCD as a result of forum publicity, and (v) requests for comments from

487 local and state organizations.

Project staff also had unique access to, and analyzed the raw data from, the National
Organization on Disability/Harris Surveys of Americans with Disabilities conducted in 1994,

1998, 2000 and 2004, and the International Council of Disability/Harris Survey of 1986."
More detail about the methodology used for this project is provided in Appendix B.

Data collection on ADA compliance efforts was difficult, as many key elements are not being
systematically tracked or recorded. For example, some requirements of Title I of the ADA
discourage identification and tracking of employees and applicants with disabilities. Business
groups do not track the ADA compliance efforts of private businesses. Because many
improvements to city sidewalks and curb ramps are done as part of ongoing street repairs, it is
difficult to determine exactly how many curb ramps are being installed. Records of adoption of,
and progress on, transition plans are de-centralized. Multiple sources of data on various topics

99 ¢¢

use different standards to define “disability,” “accessibility,” and other essential elements.
Therefore, one study of the status of people with disabilities will not be readily comparable to

another study, because the people studied often are defined differently.
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The creation of original data was beyond the scope of this project. Project researchers undertook
a comprehensive search and analysis of existing studies, data compilations, and available
information about the impact of the ADA. The project team also tapped into the collective
knowledge about the impact of the ADA, drawing from the experiences and expertise of ADA
stakeholders across the nation. The findings presented in this report reflect the project team’s
best efforts to pull together in one report what is known about the impact of the ADA at this
time. However, one of the important findings is that there is a surprising absence of any ongoing,
systematic data collection about the ADA from any source, and the result is significant
knowledge gaps about many aspects of the impact of the ADA. This report contains
recommendations to increase the information that is collected and made available to the public

about the ADA from this point forward.
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Perceptions of the ADA Overall

Most people with disabilities who participated in the public forums, focus groups, and
information requests report the ADA has had a significant positive effect on their lives. As one

participant wrote:

Have we gotten all the results we want? No. Have we made the nation entirely accessible
and inclusive? No. Do all people with disabilities have jobs? No. Are all decisions made
ones free of bias against persons with disabilities relative to jobs, public accommodations

or public services? No.

But ... more people with disabilities are out there in their communities, shopping, eating,
attending movies, taking public transportation, going to school and working. People with
disabilities are moving from their homes or institutions into their societies ... no, not at
the pace which I and other advocates would like. Barriers are still many and plentiful

from attitudes to finances to architecture ... but inch by inch they are crumbling.

And perhaps this would have happened without the ADA, but I like to think that it is in
large measure because of the ADA ... because people are thinking about it, people are
talking about it. Disability is out in the open, something to be discussed, analyzed,
considered and factored in. There aren’t many who can profess ignorance of this law and
get away with it, even if they still do try the argument that they don’t have to be
accessible because ‘no one with a disability comes here anyway’ as they stand at the top

of their staircase!

So, I do believe the ADA has had and will continue to have a profound impact on my life
and the lives of others with disabilities. I hope that the next fifteen years see feet of
barriers come crashing down instead of inches ... and that people with disabilities cement

their place in history with this important civil rights law. "
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According to a 2000 National Organization on Disability/Harris Survey of Americans with
Disabilities," more than 60 percent of people with disabilities perceived significant
improvements in public facility access, personal quality of life, and public attitudes (see

Table A).

Table A: Percentage of Individuals with Disabilities Perceiving

Quality of Life Improvements — 2000

Access to public facilities 75%
Quality of life 63%
Public attitudes 63%
Media portrayals 59%
Public transportation 60%
People with disabilities in advertising 56%
Work opportunities 44%

The majority of people with disabilities and people without disabilities, according to the 2004
N.O.D./Harris Survey, have heard of the ADA, compared with 31 percent who had heard of
Section 504 of the Rehabilitation Act of 1973 in the 1986 International Center for the Disabled

Poll of Disabled Americans.'

However, most respondents to the 2004 N.O.D./Harris Survey of Americans with Disabilities did
not credit the ADA with achieving these improvements in their lives. Only 30 percent of poll
respondents believed the ADA had made their lives better, while 64 percent felt it had made no
difference and 5 percent did not know if the law had made a difference."” This contrasts with
much higher numbers in 1986 regarding the effect of pre-ADA laws. At that time, 68 percent of
people with disabilities felt the Rehabilitation Act of 1973, the Individuals with Disabilities
Education Act, and other federal disability-related laws had helped them “a great deal” or

“somewhat” and only 24 percent felt those laws had helped “not too much” or “hardly at all.”'®
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The current level of perceived impact may reflect the disability community’s higher expectations
of the ADA, combined with the significant delays in implementation and challenging
employment figures. Or, it may reflect a new, better status quo. Compared with 1986, younger
respondents in 2004 may not have much experience as adults with the pre-ADA world.
Researchers on this project noted that some people with disabilities confused the requirements of
a variety of laws, such as the Individuals with Disabilities Education Act, the Rehabilitation Act,
and the Social Security, Medicare and Medicaid laws, and sometimes attributed aspects of the

ADA to one of these laws, and vice versa.
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I. Equality of Opportunity

In passing the ADA, Congress found that people with disabilities traditionally have been
excluded from, or limited in their ability to access, goods and services in their communities and
historically have been subjected to purposeful unequal treatment. Equality of opportunity, for
purposes of this project, is defined as the equalization of chances for people with disabilities to

have reliable access to transportation, and goods and services from businesses and government.

A. Transportation

1. Public Transportation

Public transportation is essential to many people with disabilities. For many people with
disabilities the use of a private automobile is not possible, either because of their disability or
because the cost of modifying a car for accessible use is prohibitive. Without access to reliable
public transportation, people with disabilities are severely limited in their ability to enjoy social

and economic opportunities, live independently, and participate in their communities.

Testimony from people with disabilities confirmed that access to public transportation is a
central issue for people with all kinds of disabilities. Despite the widely reported progress in
access to public transportation, people with hearing impairments report a lack of visual signage
announcing transportation information,'” people with vision impairments report a lack of verbal
announcements, ' people with brain injuries and cognitive impairments report a lack of clear,
accessible information," and people with mobility impairments still encounter a lack of physical

accessibility.*

In June of 2005, the National Council on Disability issued a comprehensive report, The Current
State of Transportation for People with Disabilities in the United States.”’ In addition to the
recommendations to federal agencies and transit system operators that NCD included in its
transportation report, NCD echoes the sentiments of a frequent traveler with a disability who

spoke at the Los Angeles public forum:
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I have traveled 18,000 miles between Los Angeles and Bakersfield in an externship, and
without the ADA and the Department of Transportation’s provisions, I would not have
managed to remain independent and commute. I’ve commuted to at least five or six
counties on a frequent basis, and it has really increased my independence. And the access
and the paratransit systems work for me because I am a very informed person. And that’s
what [people with disabilities] have to do. Stay informed about the ADA and know and

exercise your rights.”

The 2004 N.O.D./Harris Survey found that 31 percent of people with disabilities reported
inadequate access to public transportation and more than half of those people found it to be a
major problem.” By comparison, the 1986 ICD/Harris Survey of Disabled Americans found that
49 percent reported that lack of access to transportation was an important reason that they did not

socialize as much as they wanted.*

Most individuals submitting comments and testimony indicated that the ADA has had a
significant positive effect on public transportation,® stating, for example, “My quality of life has
been greatly improved since ADA .... I am able to travel and use public transportation with just
some or little assistance .... All due to the wonderful law we call ADA.”* Most noted that much
remains to be done and that rural areas lag far behind urban ones.”” One commenter indicated
that states in the South, Northern Midwest, and Central Midwest lag further behind in ADA
compliance in transportation than Northeastern and Western states.”® Another suggested that, in
some areas, transportation access has declined since passage of the ADA, because pre-existing

paratransit services had larger service areas than are required under the ADA.”

Many people with disabilities, especially those in rural areas, continue not to be served by local
transit systems, either because public transit systems are not available, or because they are

inaccessible.

The Economic Research Service (ERS) confirms that the lack of public transportation in rural
areas remains a problem for people with disabilities. In its report, Rural Transportation at a
Glance, the ERS reports that in the 1990s public transportation in rural areas increased as a result

of federal funding priorities. However, only 10 percent of federal transportation funding went to
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rural areas. The ERS found that public transportation was available in 60 percent of rural
counties nationwide, but that many of these transportation services offered only limited service.*

ERS found that, in 2000, 23 percent of rural public transportation users had disabilities.”!

In its 2005 transportation report, NCD found that people with disabilities who live in rural areas
are still severely restricted in their ability to participate in all aspects of community life, and
some people are even forced to live in institutions because of the lack of transportation to

medical appointments.

a. Trains
i. ADA Requirements

The ADA requires key light rail and commuter rail stations to be accessible by July 26, 1993.
However, the ADA allows the FTA Administrator to grant extensions to July 26, 2020, for

stations requiring extraordinarily expensive structural modifications.

In addition to station accessibility, the ADA requires new passenger train cars purchased, leased,
or remanufactured after 1990 to be accessible.” The ADA also requires commuter and light rail
trains of two or more cars to have at least one accessible car by July 1995.%° Under Title IT of the
ADA, all intercity rail (e.g. Amtrak) stations are to be accessible to people with disabilities by
July 26, 2010.** In addition to accessibility of stations, new cars purchased, leased, or
remanufactured after 1990 are required to be accessible and at least one car per train is required

to be accessible by July 26, 1995.%

ii. Relevant Data

The National Council on Disability’s 2005 transportation study found that many transit agencies
with fixed transportation routes fail to comply with the ADA.** According to the study, old rail
systems often do not have accessible stations, and riders often find elevators out of service. Other

data indicates that rail accessibility has improved since passage of the ADA.
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(a). Light Rail and Commuter Rail

The Bureau of Transportation Statistics (BTS) reports that 22 percent of rail stations of all types
(heavy, light, and commuter) were accessible in 1993 (553 out of 2,452).’” The BTS also reports
that, reviewing 14 heavy rail systems, 19 commuter rail systems and 26 light rail systems, 74
percent (1,666 out of 2,882) of rail stations of all types (heavy, light, and commuter) were
accessible by 2004 (see Figure A).*

Figure A: Accessibility of Rail Stations — 1993 to 2004
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As of the end of 2004, of commuter rail systems in 19 regions, 58 percent of all stations were
accessible (666 out of 1153).”° Nine areas had made all stations accessible (San Jose, CA, San
Diego, Los Angeles, New Haven, Miami, Dallas, Ft. Worth, Seattle, Washington, DC). The

remaining ten ranged from 29 percent to 80 percent accessible (see Figure B).*
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Figure B: Accessibility of Commuter Rail Stations — 1993 to 2004
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For light rail services, the Bureau of Transportation Statistics reported that, in 2004, among 26
providers, 82 percent of all stations were accessible (572 out of 706). Nineteen systems were 98

percent to 100 percent accessible, while the remaining seven ranged from 2 percent to 86 percent

accessible (see Figure C).*!
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Figure C: Accessibility of Light Rail Stations — 1993 to 2004

1993 2004

Accessible
Stations

Inaccessible
Stations

Accessible train cars appear to have increased substantially, indicating compliance with the one-

car-per-train rule. According to the American Public Transportation Association 2006 poll, 78

percent of commuter rail vehicles were accessible and 86 percent of light rail vehicles were

accessible (see Figure D).*
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Figure D: Accessible Rail Vehicles — 1994 to 2006
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(b). Amtrak

As of 2005, Amtrak reports that 66 percent of 91 stations are physically accessible to people with
disabilities.” Amtrak projects that by 2010, as new stations are built and old ones renovated,
every Amtrak station in America will be in full compliance with the ADA. All Amtrak trains
have at least one coach car with accessible seating and an accessible restroom. Overnight trains
offer accessible seating and restrooms in at least one coach car and an accessible bedroom in
each sleeping car. Accessible seating includes space for a passenger using a wheelchair, a

transfer seat and storage for the wheelchair.*

b. Buses
i. ADA Requirements

The ADA requires the programs and services provided in bus stations and other public
transportation stations built before 1992 to be accessible to people with disabilities, either by
making physical alterations to provide accessibility, or through other means.” Newly constructed

or altered transportation facilities must be accessible.* The lack of a requirement to make all bus
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transportation facilities accessible by a certain date makes it difficult to track and assess progress

toward achieving accessible bus transportation facilities.

The ADA requires that buses purchased or leased after August 25, 1990, be accessible, although
the Department of Transportation can grant waivers.”” The ADA also requires that
communications by public entities be accessible to people with vision and hearing disabilities.*
Bus services can comply with this requirement by verbally announcing (or “calling out™) the
names or locations of stops for people with vision disabilities, and by providing visual

information about the stops for people who are deaf.

ii. Relevant Data

According to the Federal Transit Administration, bus systems increased by 67 new systems from
1991 to 2003 and demand responsive systems increased by 111 new systems over the same
period.” Sixty-three percent of all buses in the United States operated by public transportation
agencies were lift- or ramp-equipped by 1996.%° FTA has set the goal of a 100 percent accessible
bus fleet (lift- or wheelchair ramp-equipped) by 2007.°! Interim goals moving toward that goal

have been met, achieving 95 percent accessibility by 2004.%

According to the Federal Transit Administration’s 2003 National Transit Summaries and Trends
report, Type B (25-35 seat) bus accessibility increased from 54 percent in 1993 to 97.7 percent
in 2003 and Type C (>35 seat) bus accessibility increased from 50.3 percent in 1993 to 99.2
percent in 2003, and articulated bus (high-capacity, flexible center) access increased from 38

percent in 1993 to 96.4 percent in 2003.

The Bureau of Transportation Statistics confirms that bus access has increased significantly since
1993. As of the end of 2004, 98.1 percent of all buses were accessible (67,454 out of 68,789).>*
Similarly, an American Public Transportation Association survey indicates that, as of 2006, 97
percent of buses are accessible.” As recently as the end of 2005, however, the Department of
Justice took enforcement action against the City of Detroit, Michigan, for failing to provide and
maintain accessible buses.*® Under the consent decree, Detroit agreed to establish systems for

promptly identifying, removing from service, and repairing buses with malfunctioning
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wheelchair lifts, including daily maintenance checks and service logs for each bus. Detroit also
agreed to retrain its drivers and mechanics to deploy wheelchair lifts and assist passengers with
disabilities. In addition, the city agreed to obtain alternative transportation promptly when there
are breakdowns in accessible service, implement a complaint system, appoint an ADA

coordinator, and retain an independent auditor to assess compliance.”

Bus accessibility may be more of a reality in larger, urban areas where bus replacement happens
more frequently. The Bureau of Transportation Statistics and American Public Transportation
Association surveys both appear to have focused on urban areas. The Economic Research
Service indicated that the number of rural communities served by long-distance bus service has

declined sharply since 1982.%

Physical accessibility to buses is one component of accessibility. The 2005 NCD transportation
study reported that many transit agencies with fixed transportation routes fail to comply with the
ADA, even if they have accessible buses.” The input from people with disabilities in the NCD
transportation study was the same as the input from participants in the public forums—that some
transit agencies still fail to announce bus stops, maintain wheelchair lifts on buses, and secure

wheelchairs once inside the bus.

c. Paratransit Services
i. ADA Requirements

Under the ADA, public entities that operate non-commuter fixed-route transportation services for
the general public are required to provide origin-to-destination paratransit service to eligible

individuals. This paratransit service must be comparable to the fixed-route service.*

ii. Relevant Data

The National Council on Disability pointed out, in its Progress Report in 2003,°' that people with
disabilities often rely on paratransit services to avoid personal health or safety challenges on

fixed-route systems such as longer waits in extreme temperatures or safety challenges at isolated
stops. NCD noted that people with disabilities using paratransit frequently experience long waits,

trip delays, and missed trips (no vehicle arrives), making it difficult to rely upon paratransit for
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employment, medical, and other appointments. NCD stated that the Department of
Transportation must be vigilant in maintaining fairness and effectiveness, particularly as transit
agencies consider offsetting the growth in paratransit demand with stricter trip-eligibility

criteria.®

In Los Angeles County, one of the largest paratransit systems in the country, a 2005 study of
paratransit service after litigation® indicated that 89 percent of riders in Los Angeles were picked
up within 20 minutes of their scheduled appointment. Comparing 11 peer paratransit systems,
rides were stated to be “on time” (no more than 30 minutes after the appointed time) 84 percent
to 99 percent of the time. The study indicated trips were denied to 1 percent of passengers.® The
Los Angeles paratransit provider’s 2004—05 annual report indicates a complaint rate of 6.59 out

of 1000 trips.®

The Federal Transit Administration has conducted compliance reviews of numerous paratransit
agencies and continues to find deficiencies in their policies and services. These compliance
reviews indicate another area where the FTA’s standards for ADA compliance do not match with
customers’ expectations. For example, the FTA considers pickups within 30 minutes after the
scheduled pickup time to be “on time.”* Given that the scheduled pickup time may be up to one
hour after the requested pickup time, customers may permissibly be picked up one hour and 30
minutes after their requested time. Because of these delays, people with disabilities have

difficulty relying on paratransit services to meet work schedules and appointments.

d. Input from People with Disabilities

Input from people with disabilities in a previous research effort by NCD revealed that access to
rail services has improved, but has not been fully achieved. In the focus groups, there were
several individuals who mentioned bus services. A participant with a mobility disability

indicated that accessible transportation is available in metropolitan areas but not rural areas:

I think as far as transportation, we see quite a bit of improvement in the metro areas
where now all of our bus system finally is accessible. I think the last accessible bus just

came on within the last two years. So it took a tremendously long time, but you get
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outside the metropolitan area anything probably 50,000 and above [in population] where

transportation is absolutely terrible.®’

The participant’s point relates to the availability of public transportation as much as it does to
accessible transportation, because, if no public transportation is provided at all, the ADA does

not require that accessible transportation be provided.

Participants testified that they were concerned about the attitudes of bus drivers toward people
with disabilities and the maintenance of accessible equipment. For example, participants
complained that bus drivers often do not announce stops.® A wheelchair user participating in the
Savannah forum described how she was harassed on an Atlanta city bus for sitting on a seat with

her wheelchair beside her in the aisle because the accessible seating area was inoperable.”

In the Los Angeles public forum, one participant stated, “Paratransit works for some, but for the
majority of the disabled community doesn’t work at all because it’s a dumping ground for fixed-

route nonaccessibility.””

Several witnesses testified that paratransit services are inadequate because of strict eligibility
requirements, long wait times and late pickups, and limitations on the areas served.” However,
several participants indicated that paratransit services had improved the quality of their lives

significantly.”

2. Private Transportation
a. Private Over-the-Road Bus Service

In 1999, Greyhound began to put more accessible buses on the roads and to train Greyhound’s
bus drivers and other workers to provide accessible bus service through the operation of lifts,
other boarding devices, and disability awareness.” According to a 1999 settlement reached with
the U.S. Department of Justice, Greyhound was to guarantee lift-equipped bus service, upon 48
hours advance notice from the passenger, to and from all of its destinations, except in a very
limited set of circumstances, by April 1, 2000.™ All of Greyhound’s over-the-road buses are

required to be accessible by October 28, 2012.7
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b. Taxis
i. ADA Requirements

The ADA prohibits discrimination by taxi services. Taxi services may not refuse service to
people with disabilities or charge additional fees.” Automobiles are not required to be
wheelchair accessible.”” When a taxi provider purchases or leases a new vehicle that is not an
automobile (e.g., a van), it must be accessible unless the provider can demonstrate equivalency.

Taxi providers are not required to purchase non-automobiles.™

ii. Relevant Data

The Community Transportation Association of America reports that some local governments
have made efforts to increase accessibility of private taxi cabs. For example, the City of Chicago
has passed an ordinance requiring that every fleet of more than 15 taxis must include at least one
accessible taxi. Fleets of over 100 vehicles must have at least 2 accessible vehicles and one
additional accessible taxi for each 100 vehicles.” Chicago has 41 accessible taxis out of 6000
taxis.® The city has also instituted a centralized dispatching system for accessible vehicles.® Los
Angeles requires that taxi companies operate 2 percent of their fleets as accessible vehicles,
resulting in 127 of the city’s 1,931 taxis being accessible.* Las Vegas requires that 2 vehicles in

every fleet be accessible, resulting in 28 accessible taxis out of 1,100.%

According to the Community Transportation Association, some large cities appear to have no
accessible taxis, including Philadelphia (1,600 cabs), Dallas (1,900 cabs), Detroit (1,320 cabs),
and Seattle (850 cabs).* A 2004 newspaper article suggests that few taxicabs in New York City
were accessible. According to the article, only 5 of 12,000 taxicabs in New York City were
wheelchair accessible.* The Community Transportation Association indicates that the efforts of
cities and taxi service providers who have committed to accessible taxi service have resulted in
accessible taxis ranging from 2.5 percent to 6.6 percent of the taxi fleets in Las Vegas, San

Diego, Boston, San Francisco, and Los Angeles.*’

Taxi companies have been sued for discrimination against people with disabilities. Many suits
claim that taxicabs discriminate against people with vision impairments who use service

animals.® Others claim taxis refuse to pick up people who use wheelchairs.¥
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iii. Input from People with Disabilities

One blind individual who uses a guide dog commented that, while most businesses are much
more aware of their obligation to allow guide dogs, “Guide dog users still experience difficulties

in getting taxi drivers to agree to transport the dog.”®”

3. Recommendations — Transportation
e Congress should expand accessibility requirements for rail services beyond key stations;

e The Department of Transportation should conduct extensive training and outreach for public

transit providers regarding maintenance and stop announcements;

e The Department of Transportation should work with state and local governments and taxi
providers to develop and publicize effective incentives for private taxi providers to offer

accessible vehicles;

e The Department of Transportation should conduct extensive training and outreach for public
and private transportation services regarding service animals and increase high-profile

enforcement actions by the Departments of Justice and Transportation;

e The Department of Transportation should work with paratransit providers, state and local
governments, transportation experts, and representatives of disability and aging communities
to explore paratransit options such as more subscription service, more flexible services, and
other ideas to close the expectation gap and increase usability of paratransit for riders with
disabilities. One model for this work is the U.S. Access Board’s Advisory Committees, which

bring together diverse constituencies to develop recommendations on disability-related issues;

e The Department of Transportation should study and test options for providing transportation
services to people with disabilities in rural areas. Again, a model similar to that used by the

U.S. Access Board’s Advisory Committees may be useful in this effort.

B. Sidewalks and Curb Ramps

Accessible buildings mean little without accessible sidewalks leading to them. For people with

mobility impairments who use public transportation, which often requires traveling from a
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station, bus stop, or other drop-off point to a destination, inaccessible sidewalks can render an
otherwise possible trip impossible. Inaccessible sidewalks also force many people to use

paratransit services.

1. Sidewalks
a. ADA Requirements

The ADA requires all programs, services and activities of state and local governments to be
accessible. The concept is commonly referred to as “program access.”' In addition, newly
constructed or altered facilities must be fully accessible.” Program access to existing facilities
was required by January 26, 1995. However, some cities argued that sidewalks did not constitute
a city program, service or activity. When the Ninth Circuit Court of Appeals dismissed this
argument in 2002 in Barden v. City of Sacramento,” cities began to take seriously their

responsibilities to provide accessible sidewalks.

b. Relevant Data

NCD’s 2005 transportation report found that public rights-of-way including streets, sidewalks,
and other public infrastructures continue to be inaccessible and not in compliance with the
ADA.** No published reports on the degree to which sidewalks are accessible were found in our

environmental scan.

2. Curb Ramps
a. ADA Requirements

Title II regulations of the ADA required state and local governments to include in their transition
plans, plans to install curb ramps at all existing corners by January 26, 1995 or “in any event, as
expeditiously as possible.”” Newly constructed or altered streets and sidewalks are also required

to provide accessible curb ramps.”

In 1993, the Third Circuit Court of Appeals resolved the question of what constitutes an

alteration that would trigger the requirement to install an accessible curb ramp. The court
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concluded that street resurfacing constituted an alteration that would trigger the curb ramp

obligation on adjacent sidewalks.”’

b. Relevant Data

In 2002, a representative of the city of Los Angeles announced that the city had concluded its
ADA transition plan and had installed over 22,500 curb ramps at an average cost of $1100.” At
the same meeting, a city engineer for Memphis, Tennessee said in the last three years the city
had installed over 3,000 curb ramps and was committed to installing 1,000 curb ramps a year for
the foreseeable future.” Smaller cities have also worked to increase sidewalk access. For
example, Culver City, California had ramped 96 percent of its curbs by 2003 and planned to
complete the remaining 50 by 2005.'" The U.S. Department of Justice has negotiated more than
145 “Project Civic Access” agreements with 138 local governments ensuring accessible

buildings, programs and services.'"' These also include curb ramps.

In contrast, the Eastern Paralyzed Veterans of America (EPVA) sued New York City under these
regulations because, by 1994, the city had not installed curb ramps at two-thirds of its street
corners, and had no transition plan in place. When the City finally issued a “transition plan” five
months after EPVA brought suit, the plan did not contain a schedule for ramping its 106,000
street corners without curb ramps. In September 2002, the city agreed to a settlement to commit
approximately $218 million to make all of its 158,738 street corners accessible to wheelchair
users. According to the settlement the city agreed to commit a total of $217,862,000 for
installation of curb ramps on all of the 61,074 corners remaining to be ramped (27,747 in
Queens; 13,008 in Staten Island; 10,710 in Brooklyn; 7,007 in the Bronx; and 2,602 in
Manhattan).'"

Some cities object to the obligation to install curb ramps. As recently as the fall of 2005, the City
of Riverside, New Jersey claimed it has no obligation to install curb ramps because it has fewer
than 50 employees.'” The City of Chicago was sued over inaccessible curb ramps in 2005.'" The
City of Sacramento, California, was sued over inaccessible sidewalks and curb ramps and
reached a settlement in 2004 requiring the city to spend 20 percent of its annual transportation

funds on sidewalks and curb ramps for up to 30 years.'” The City and County of Honolulu were
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sued twice for failing to timely implement their transition plan for installing curb ramps, finally

agreeing in 2001 to install 7,600 ramps by 2007.'%

In 2005, a survey of San Francisco sidewalks identified 13,430 curbs needing curb ramps at
6,726 intersections, costing an estimated $210 million.'” The City estimated that it installed 650

curb ramps per year.'®

Many curb ramps appear to be installed by private developers as part of their construction
projects. In San Francisco, for example, approximately 450 curb ramps are installed annually by

the city, while 75-90 are installed by private developers.'”

These lawsuits and city reports indicate the deadlines of the ADA for installation of curb ramps
have not been met and that curb ramps will continue to be inconsistently available for years to
come. Lawsuits and forced settlement agreements may be essential tools for ensuring

compliance.

c. Input from People with Disabilities

Input from people with disabilities about curb ramps often focused on issues of safety as well as
access. The lack of ramps at many intersections, curb ramps that are too steep or not adjacent to
pedestrian push buttons, lack of accessible pedestrian signals for blind pedestrians, and failure of
municipalities to clear snow from curb ramps were sited as issues causing people with
disabilities to make unsafe street crossings and, in some instances, forcing people to use their

wheelchairs in the streets or gutters.

3. Recommendations — Sidewalks and Curb Ramps

e The Department of Justice should promulgate ADA regulations for public rights-of-way as

soon as possible;

e The Department of Transportation should increase funding for sidewalk access and curb ramp

installation;
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e The Department of Justice should develop and disseminate guidelines for the prioritization of

curb ramp installations, so that the most needed and useful curb ramps are installed first.

C. Places of Public Accommodation

1. Physical Accessibility for People with Mobility Impairments
a. ADA Requirements

The ADA requires places of public accommodation to provide physical accessibility to differing
extents based on the time of construction of the facility. Facilities existing before the effective
date of Title III of the ADA, must have physical access barriers removed to the extent it is
readily achievable to do so. “Readily achievable” means that the barrier removal is not too

difficult or too expensive given the resources available to the facility’s owner.'"”

Facilities constructed after the effective date of the ADA must be designed and constructed to be
fully accessible in compliance with the ADA Accessibility Guidelines.''" Alterations to existing
facilities must comply with the ADA Accessibility Guidelines. In addition, alterations to primary
function areas give rise to a requirement to make the path of travel serving the altered area
accessible at a cost proportional to the cost of the original alteration. Proportional is defined as

costing up to 20 percent of the cost of the alteration.'"

b. Relevant Data

Systematic data measuring the accessibility of public accommodations and commercial facilities
pre-ADA does not exist and the law makes no specific provisions for tracking such information.
However, the National Organization on Disability/Harris Surveys suggest people with
disabilities perceive improvement in access to public facilities, including restaurants, theaters,
stores and museums. When asked whether access to public facilities had improved, 75 percent or
more of respondents in 1994, 1998, and 2000 reported that they had perceived improvement.'"
Not surprisingly, the percentage of people with disabilities going out to restaurants regularly has

increased from 34 percent in 1986 to 57 percent in 2004.'"*
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In interviews with major trade associations representing businesses directly impacted by the
ADA, including the National Restaurant Association, the American Hotel and Lodging
Association, the U.S. Chamber of Commerce and others, not one could provide information on
the number of their members that have made their facilities more accessible to people with
mobility impairments in the last 15 years. The response of the Building Owners and Managers
Association (BOMA) International was typical: “BOMA wishes that it had quantifiable data to
share with you to fulfill your specific requests. This type of data is, to our knowledge,
unavailable. Based on the vast number of designs that are incorporated into buildings, we are
unable, as well, to extrapolate the total amount of ADA-inspired modifications based on

anecdotal evidence of what a few modifications may have cost.”'"”

In an interview with the American Institute of Architects (AIA), whose members are on the
frontline of assisting businesses with Title III compliance, a spokesman said the AIA has no data
on the number of accessible buildings owned or operated by private entities in the United

States.!'¢

The Government Accountability Office (formerly the General Accounting Office), or GAO, last
conducted a study in 1994 on whether the ADA had improved access for people with disabilities
to goods and services provided by businesses and state and local governments. The GAO looked
at four issues: changes in accessibility in the 15 months after the ADA took effect, the common
barriers still remaining, awareness of owners and managers in that same 15-month span, and the
nature of barrier removal efforts during that time. The GAO found that accessibility for people
with disabilities, and managers’ and owners’ awareness of the ADA, had considerably and
steadily increased. Some significant barriers remained, however, and barrier removal efforts
were not always consistent with the Americans with Disabilities Act Accessibility standards.
Half of the owners and managers had not made any changes to be more ADA compliant, and had

no immediate plans to do so.'”’

According to the University of California San Francisco’s Disability Statistics Center, 12,728
small businesses applied for tax credits for disability access improvements in 1993.'"* According

to a 2002 General Accounting Office Report on Business Tax Incentives, in 1999, about 7,199
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corporations (1 out of 686) and 18,633 individuals with business affiliations (1 out of 1,570)
filed for the disability access credit.'”” The credits amounted to approximately $59 million. The
study concluded that the disability-related tax incentives are underutilized by businesses.
According to a 2003 study by the Society for Human Resource Management, 77 percent of

surveyed businesses were not accessing any of the tax incentives for accessibility.'*

Numerous articles have been written about the use of litigation to enforce the accessibility
requirements of the ADA, generally focusing on the following types of “bad” behavior by

disability attorneys and advocates:

Failure to notify businesses and give them a chance to make improvements before filing suit

(or threatening to do so);
e High demands for damages or attorneys fees;
e Insufficient attention to whether the demanded improvements are actually carried out;
e Threats of litigation over minor violations;
¢ Insufficient assistance to business as to what needs to be corrected or how to comply;
e Repeat lawsuits against businesses that are trying to comply;

e Multiple lawsuits by individual plaintiffs or attorneys.

While no comprehensive studies of lawsuits and complaints filed against places of public
accommodation were found in our environmental scan, the U.S. Department of Justice has
investigated and reached settlements with numerous restaurants, movie theaters, and other types
of chains. Restaurants subject to settlement agreements with the Department include Pizza
Hut,"! McDonald’s,'”* and Burger King.'” Theaters include Regal,** Cinemark,'> and

Shubert,'** while AMC is involved in ongoing litigation with the Department.'”’

Data regarding nationwide compliance with the physical access requirements of Title III of the
ADA is largely unavailable. Larger businesses, national chains, and new businesses have made

significant efforts toward compliance, due in part to the incorporation of accessibility
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requirements into local building codes and because of close attention paid by public and private
enforcement agencies. As a result, people with disabilities have much more freedom to engage in
social and business activities and are taking advantage of that freedom. Smaller businesses
appear to face less pressure to comply. Litigation may not be an effective mechanism to force

compliance by smaller businesses.

The backlash by business owners against enforcement of the ADA through litigation emphasizes
the difference in expectations between people with disabilities and business owners. People with
disabilities have high expectations of accessibility after the ADA, while business owners are
surprised that continued access improvements are required of them, even in the absence of a
complaint. Despite years of ADA enforcement and wide dissemination of technical assistance
materials, business owners remain confused about the extent of accessibility required for pre-
existing businesses. For example, the American Hotel and Lodging Association described the

complexities their members face:

It is a significant barrier to compliance with the law that the ADA is a highly detailed, yet
highly vague law, unlike other laws and regulations. Our members know, for example,
that under OSHA regulations, compressed air cannot be used for cleaning purposes
except where the pressure has been reduced to less than 30 pounds per square inch and
then only when effective chip-guarding and personal protective equipment is provided.
Under the Hotel & Motel Fire Safety Act of 1990, our members know that if they are a
five-story hotel and wish to receive federal travelers, they must have hard-wired smoke
detectors and be fully sprinklered. But while these specific legal details are clear and
helpful, this clarity is absent from much of the ADA. Our members have long been
frustrated with the inability to get clarity in compliance with the ADA. When a hotel
operator wants to open a new property, an architect will be hired, zoning permits will be
obtained from the local zoning boards, operating licenses will be obtained from the
proper local and state offices. These various boards, commissions and government
entities will perform their duties, but at no point will anyone check for compliance with
the ADA. There is no entity that will give an ADA certificate informing a business that
they comply with this law.'**
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c. Input from People with Disabilities

The physical accessibility of private businesses was addressed by people with disabilities in the
focus groups, public forums, and e-mail. People with mobility impairments indicated they are
benefiting from such physical modifications as ramps, accessible parking, and more accessible
restrooms that businesses have provided since the ADA was passed. Commenters indicated that
much improvement has been made in access to businesses since passage of the ADA, but much

remains to be done. One wheelchair user in Wyoming elaborated:

My impression from 92 or 90 is that things have gotten more accessible. You see a lot
more power doors. Although they’re legally not required, you always see a few more of
those. It helps the UPS guy as well as the FedEx guy. It’s kind of what we try to sell them
on. I think generally overall there’s an improvement in accessibility. Recently we put a
big push on to look at all the businesses in town and we’ve run across one that was very
accommodating; went over and above what we asked for. And we ran across another who
just kind of thumbed their noses at us. So, we said the [heck] with it, we’ll just file
complaints on them. Talking to this guy didn’t do any good anymore. So we still run
across it 15 years later, and we’re still running across a lot of ignorance; really no

awareness of the law but don’t really . . . give a rip one way or the other.'*

A total of 53 commenters indicated that public accommodations and commercial facilities would
be more accessible to more people with disabilities if enforcement mechanisms were improved.
Several commenters expressed frustration at the process of filing complaints with government
agencies, indicated that mediation was not an effective mechanism,"* and indicated that private

lawsuits were not an effective means of enforcement. As one Savannah commenter explained:

I learned of a mediation process which was conceived by USDOJ to expedite the
resolution of ADA matters. Given the history of [my] experiences with the courts, I opted
for the new process. I filed a complaint in 1999 against a local establishment named
Stogie’s which was frequented by legal professionals. The barrier was a six-inch step
which prevented my entry. After several failed attempts to discuss the matter with

management, the case was filed with USDOJ with a specific request for mediation. After
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numerous meetings and a signed conciliation agreement, the barrier remains to date—
exactly as it was when the case was filed. From my understanding, the current matter is
wedged in an administrative bottleneck at USDOJ. My friends with mobility disabilities
can recount many similar experiences with failed mediation which were not followed by

enforcement.

I have witnessed legislative attempts to weaken the ADA through legal means of a
notification provision and judicial decisions, such as the Alabama (i.e., Garrett)
employment decision which limited the scope of coverage. The rationale behind the
proposed notification requirement is to give the business community a chance. Fifteen
years later and numerous administrative and legal complaints later, I believe we have
extended the hand of compromise only to be slapped with it. Angry—partly;
disappointed—definitely. I consider the dream once promised growing fainter as time

goes by."!

Other commenters expressed similar frustrations: '

e “While the Americans with Disabilities Act has helped, there must be better enforcement and
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far higher fines to go along with it.

e “Either the Federal Government is going to have to have ADA people in each state with the
power to write warning violation letters or write a federal ticket or District level ticket in a
violation, with fines. Or the Federal Government is going to have to mandate States to enforce
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the ADA. Then if they do not, a complaint can be filed against the state.

e “Shopping, eating and being entertained are a fundamental part of the American way of life.
We still have to fight to shop, eat and be entertained. That fight is generally through the
courts. Local building officials have no jurisdiction to enforce the ADA and many states still
do not have their own building standards for access and rely only on the ADA. Getting a local
building official to understand that they have the responsibility and jurisdiction in the absence

of state building codes is near impossible.”'*
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e “Ibelieve that in order to ensure that more buildings are built/remodeled accessible, and to
provide a level of protection for builders, employers, business owners etc, that there should be
some way of licensing or certifying accessibility that is mandatory on states and communities.
For instance, perhaps require any state/community receiving Community Development Block
Grants (CDBG) or other federal money to have its building code certified as being ADAAG
compliant by the Federal DOJ.”"*

e “In many cases, places of public accommodation are also more reactive than proactive. In
some cases business owners are uninformed and don’t know/understand the law. In other
cases, owners react when hit with lawsuits or complaints. Recently this has generated a lot of
ill will because of the number of local businesses receiving threatening letters if compliance
work is not completed in a short amount of time. Lawsuits where plaintiffs receive settlement

money [are] upsetting local business owners who feel they are victims of extortion.”"?’

e “Lack of enforcement for equal access [ADA] to public accommodations and prospective
businesses remains the single greatest need [and political and legislative avoidance] of our

national disabled community.”'**

e “One area I feel is greatly lacking is the ... enforcement of the ADA in situations where
proprietors choose not to cooperate. Those persons have learned that the only effective
enforcement is through costly law suits and most people are reluctant to do this. And so those
of us who need the ADA most have learned the only ones who comply with the Americans
with Disabilities Act are those who chose to do so. The rest can simply ignore it if they

wish.”!¥

e “First of all, the problem is not the law itself; it’s a great law. The regulations are great. To
me, it’s enforcement that’s the problem. The enforcement is predicated on the ability of the
individual to file a complaint. The solution I think is that the Justice Department or EEOC
needs to have more investigators that would actually go out to see if people are complying
with the law. That would stop the horror stories. That would make employers accountable.

That would put the teeth in the law.”'*
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2. Access for People with Vision, Hearing, and Speech Disabilities
a. ADA Requirements

Title III of the ADA requires places of public accommodation to ensure that their communication
with people with vision, hearing, and speech disabilities is as effective as their communication
with people without disabilities.""' They accomplish this by providing auxiliary aids and services,
such as braille, large print, taped texts, sign language interpreters, closed captioning, notes,
assistive listening devices, and text telephone devices.'** Hotels must provide TTY's and closed
captioned televisions.'” In addition, businesses may not exclude, surcharge, or otherwise

discriminate against individuals with service animals.'*

b. Relevant Data

A review of the U.S. Department of Justice’s Web site indicates that businesses frequently fail to
provide sign language interpreters to people who are deaf. The U.S. Department of Justice has
participated in at least 11 settlements requiring hospitals and health care providers to provide
sign language interpreters and other auxiliary aids to people who are deaf or hard of hearing.'*

Private suits have repeatedly been brought against hospitals for failure to provide interpreters.'*

The U.S. Department of Justice’s Web site also demonstrates that many hotels are not complying
with their obligations to provide closed captioned televisions, TTYs, and accessible room
notification devices.'"” The Department has entered into formal settlement agreements with at

least 16 hotels and motels involving access for people with hearing impairments.

The Department investigated and resolved numerous complaints against restaurants, taxi
companies, and other public accommodations over access for blind people who use service

animals. '

c. Input from People with Disabilities

People who are blind or visually impaired, deaf or hard of hearing, or have other communication
disabilities were less likely to state that private businesses operating public accommodations are

meeting their accessibility needs. Some individuals noted that businesses need to become
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educated about Telephone Relay Services, saying representatives of businesses often cut short

Relay calls. For instance:

e “I'make a lot of business calls in a week. Either I get hung up on, or they put you on hold for
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15, 20 minutes, hoping that you hang up.

e “Sometimes when we make a request for example, for an interpreter at a doctor’s office or
attorney visit .... just a public accommodation, it’s very difficult. It’s hard to make that

request and just like some others were saying, why is it so hard to make a request?”'*

Some people who are hard-of-hearing reported missing flights because public announcements in

airports, including announcements about gate changes, are not provided visually.

People with vision impairments reported that braille and large print were becoming more widely
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available.”' However, braille and large print materials are not reliably available and verbal

announcements of visual information in public spaces are rarely provided.'*

People with vision impairments continue to struggle to gain access to the Web sites of public
accommodations. Because the DOJ Title III regulations do not specifically mention access to
Web sites, people with vision impairments have been forced to file lawsuits against entities that
refuse to make their Web sites accessible. To date, the courts have been split on this issue.'** But,
since the implementation of Section 508 of the Rehabilitation Act,'* which requires federal
agencies to make their Web sites accessible, people with vision impairments are frustrated that
Title I1I regulations have not been updated to apply the federal Web accessibility standards to

places of public accommodation.

3. Recommendations — Places of Public Accommodations

e The National Institute on Disability and Rehabilitation Research should conduct a survey of
businesses, perhaps through the chambers of commerce or small business associations, to
determine the degree to which businesses have instituted readily achievable barrier removal
efforts, and provide guidance to Congress on adequately funding the Department of Justice to

enforce this part of the statute;
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e The Department of Justice and National Institute on Disability and Rehabilitation Research
should provide expert, individualized, low-cost technical assistance and consulting to small
businesses. The ADA and IT Centers and local offices of the National Disability Rights

Network are possible agencies to carry out this effort;

e The Department of Justice should expand its Project Civic Access to increase enforcement in

local areas by reviewing businesses in identified localities;

e Congress should require states to submit their building codes for access certification by the

DOJ;

e The U.S. Access Board and Department of Justice should continue coordination with model

building code agencies;

e The Department of Justice should increase enforcement and education regarding how to serve
customers with visual and hearing impairments, particularly as it pertains to Web access and

use of TTYs and relay services;

e DOJ should incorporate the Section 508 Standard for accessible Web sites into Titles II and
II1;

e The Department of Justice and National Institute on Disability and Rehabilitation Research
should develop technical assistance materials regarding what people with disabilities and
businesses should expect of existing buildings of various sizes years after passage of the

ADA.

D. Accessibility of Telecommunications

1. ADA Requirements

Title IV of the ADA consists of two provisions: one requires captioning of federally funded or
produced public service announcements; the other mandates nationwide telecommunications
relay services (TRS). TRS is required to “provide the ability for an individual who has a hearing
impairment or speech impairment to engage in communication by wire or radio with a hearing

individual in a manner that is functionally equivalent to the ability of an individual who does not
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have a hearing impairment or speech impairment to communicate using voice communication

services by wire or radio.”'

Newer Internet Protocol (IP) Relay Services allow people to access TRS through the Internet,
rather than relying on text telephones (TTYs). A deaf caller uses a computer and the Internet to
type messages to the relay operator, who calls the call recipient and voices what the caller types.
Video Relay Services (VRS) allow people who use sign language to communicate with the relay
center using sign language through video equipment attached to a computer. The caller signs to
the relay interpreter via video and the relay interpreter contacts the call recipient by telephone
and voices what the caller signs. For individuals without computers or Internet access, deaf
callers can use several access centers. This service may be particularly useful for people in rural
areas, where sign language interpreters may be unavailable. VRS is funded through mandated
contributions from all common carriers that go into a national fund administrated by the National
Exchange Carrier Association, Inc. (“NECA”). The Federal Communications Commission

(“FCC”) determines the rate that ensures appropriate compensation to VRS providers.

Applicability of the ADA to these new services is not yet settled. Because the ADA encourages
the FCC not to discourage the advancement of technology, some disability groups have argued
that the FCC should regulate VRS to encourage further development of VRS technology and

performance standards. '

2. Relevant Data

The telecommunications aspects of the ADA have had a positive effect on the ability of people
with hearing impairments to communicate. Relay services are now widely available and usage is
high. Telecommunications Relay Services (TRS) have been established for residents of every
state to ensure that people with speech and/or hearing impairments have access to
telecommunications 24 hours a day, seven days a week."”’” Relay services are available by dialing

7-1-1 or local numbers.

The evolution of new technologies has served to increase use of relay services. However,

businesses have not been quick to understand and use the technology.
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e No reliable data exists on the average annual number of telephone relay calls prior to
implementation of the ADA."** However, use of all forms of relay service increased by 15
percent (from over 180 million minutes to over 208 million minutes) from 2003 to 2004 (see
Table B). Traditional relay service use is declining slightly (.3 percent), while Internet relay

service is increasing (45 percent) and video relay service is increasing tremendously (210

percent).
Table B: Relay Service by Type, 2003-2004"°
2003 minutes 2004 minutes
Traditional TRS 134,320,610 133,909,527
IP Relay 43,559,603 63,080,942
VRS 2,788,532 11,031,032
Total Combined 180,668,745 208,021,501

e Approximately 3,500 complaints were reported that alleged a violation of one or more of the
Federal Communications Commission’s mandatory minimum standards for TRS. This
number indicates that just over 1/100th of a percent (.01 percent) of TRS calls resulted in an
alleged violation of required service standards. Over seventy-five percent of all complaints

stemmed from the interaction between the calling party and the communications assistant.'®

e The National Exchange Carrier Association (NECA) is the administrator of the Interstate TRS
Fund that compensates relay service providers for the provision of relay services. NECA
submitted to the FCC the proposed new provider reimbursement rates, funding requirements,
and carrier contribution factor for the Telecommunications Relay Services (TRS) Fund. For
the period beginning on July 1, 2005, and ending on June 30, 2006, NECA is recommending a
total funding requirement of $413.3 million, a $124 million increase from the current fund.
NECA has recommended this increase in the size of the fund, based primarily on continuing

significant growth in demand for IP Relay Services and Video Relay Services (VRS).
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3. Input from People with Disabilities

In the public forums, many individuals spoke favorably of relay services and several mentioned

that technology was enhancing the service.

e “From a hard of hearing point of view, the program obviously helps thousands and thousands
of people. We have 600,000 pieces of equipment out there for the deaf, the hard of hearing
and disabled. Every month we do 1.5 million conversation minutes .... Relay service helps
people have jobs. It helps them communicate with the hearing community, be part of the

greater world.”'"!

e “One of the big things I’'m seeing more than ever with deaf people in our community is the
video relay services that are being instituted now. So much more natural than having to slowly
type out what you’re going to say, and that just naturally, the communication gap that happens

in the timeframe of typing.”'*

Almost all of the e-mail writers on the subject of relay services were enthusiastically positive.

e “Has the ADA had an impact on the ability of people who have hearing and/or speech
impairments to communicate by telephone? Yes. The Telephone Relay Service centers are

making a big difference.”'®

e “The [ADA has certainly benefited us when it comes to the use of relay services, yet within
the African American Deaf Community few have access to the knowledge and technology

needed to benefit.”'*

e “My mother, 82, essentially lost her hearing by 65. It is thought it’s due to a childhood illness;
that it progressively worsened in time. Were it not for the Americans with Disabilities Act;
her TDD machine; MD’s Relay Service and its trained operators we, her family of 6

daughters, 4 sons-in-law and 10 grandchildren would be at a loss.”'®

Commenters said the service needs to be publicized more.
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4. Recommendations — Accessibility of Telecommunications

e The Department of Justice should publish information for businesses about how TRS works,

how to use it, and the legal obligation to use it. The ADA and IT Centers could be funded to

provide this information;

e The Federal Communications Commission should establish standards to encourage the

continued development of Video Relay Services.
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I1. Full Participation

When passing the ADA, Congress found that people with disabilities traditionally have been
relegated to a position of political and social powerlessness, by virtue of being excluded from, or
segregated in, community activities. Full participation, for purposes of this study, is defined as
active inclusion and integration of people with disabilities in community activities, including

governance and citizenship.

A. State and Local Government Services

1. ADA Requirements

Title IT of the ADA applies to “services, programs, and activities” of public entities.'® Title II
prohibits discrimination on the basis of disability and requires: (a) making reasonable
modifications to policies, practices, and procedures; (b) administering services, programs, or
activities in the most integrated setting appropriate to the needs of qualified people with
disabilities; (c) modifications to facilities to achieve program access; (d) ensuring that
communications with people with disabilities are as effective as communications with people
without disabilities, and (e) accommodations in transportation. Effective communication is
achieved by providing auxiliary aids and services to people with vision, speech, and hearing

disabilities.'?’

Government programs in existing buildings must achieve “program accessibility.” This means
the program, when viewed in its entirety, must be accessible to people with disabilities.'®
Program accessibility may be achieved by making physical changes to facilities or by a
combination of other means (e.g., moving programs upon request, providing service through
other means, etc.). To achieve program accessibility, state and local governments with 50 or
more employees were required to engage in a self-evaluation of their facilities and a transition
plan to make their programs accessible. Any structural modifications called for by the transition

plans were to be completed by January 26, 1995.'¢
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New construction and alterations must be fully accessible in accordance with the ADA

Accessibility Guidelines.'

2. Relevant Data

In 1995, Condrey & Brudney surveyed municipal government personnel administrators in U.S.
cities with a population of 50,000 or more. Their sample size was 334 and their response rate
was 63 percent. Over 90 percent of the respondents had obtained literature on the ADA,
participated in an ADA seminar, and appointed an ADA coordinator. Over 80 percent of their
respondents had studied the ADA regulations, conferred with the city attorney, carried out the
self-evaluation, and evaluated their job descriptions. Discussions with a labor lawyer were held
by 42.5 percent of the respondents and discussions with an ADA consultant were held by 35.9
percent. The Job Accommodation Network was consulted for assistance by 21.6 percent. In over
80 percent facilities were made accessible and in over 70 percent of the local governments there

had been ADA workshops.'”!

Pfeiffer and Finn in 1995 conducted a study of compliance with the ADA by state, territorial, and
local governments. This study surveyed local governments separately from states and territories
and included small as well as larger local governments. In the survey of local governments, over
840 jurisdictions responded. Just over 65 percent of local governments answered they had ADA
and/or Section 504 coordinators, and the study concluded: “The most important finding of the
present study is that the existence of an ADA coordinator on the local government level has a
considerable impact. A person to oversee the necessary activities and to deal with complaints (in

various ways) increases the implementation activities on the local level.”'”

Pfeiffer and Finn found that states were likely to be in greater compliance with the ADA. “Over
three quarters of the state and territorial governments have completed their [ADA compliance]
self evaluations and almost 85 percent say that their agencies have transition plans. Attention is
being paid to the requirements of the ADA: 97.8 percent of the states and territories reported that
sign language interpreters are provided upon request. Over 90 percent had changed questions on
their employment applications, provided material in alternative format, and changed locations for

interviews. A reasonable accommodation had been provided by 87 percent of the states and
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territories. There is considerable ADA implementation activity on the state and territorial

level.”'”

To promote Title II compliance at the local level, the Department of Justice (DOJ) operates
“Project Civic Access,” a wide-ranging effort to ensure that counties, cities, towns, and villages
comply with the ADA by eliminating physical and communication barriers that prevent people
with disabilities from participating fully in community life. DOJ has conducted reviews in 50
states, as well as Puerto Rico and the District of Columbia, and is posting the agreements to help
additional communities come into compliance with the Act. DOJ states it has negotiated 145
Project Civic Access agreements with 138 local governments ensuring accessible buildings,

programs and services.'™

Examples of issues specifically addressed by the Department of Justice’s Project Civic Access

settlements include:

e Physical modifications of facilities to improve accessibility. Facilities include city and town
halls; police and fire stations and sheriff departments; courthouses; centers for health care
delivery, childcare, teen and senior activities, conventions, and recreation; animal shelters;
libraries; baseball stadiums; parks (including ice skating rinks, public pools, playgrounds, ball

fields and bleachers, band shells and gazebos). The agreements secure the following:
o Accessible parking
o Accessible routes into and through the facilities
o Accessible rest rooms, drinking fountains, and telephones

o Accessible service counters and concession stands, or the provision of services at

alternate, accessible locations

o Accessible bathing facilities at public pools

e Physical modifications to polling places and/or the provision of curbside or absentee balloting.

e Permanent and conspicuous notice to the community of their ADA rights and the

government’s ADA obligations.
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e Establishment of an ADA grievance procedure where none existed in communities employing

more than 50 people.
e Establishment of delivery systems and time frames for providing auxiliary aids and services.

¢ Installation of assistive listening systems in assembly areas (e.g., legislative chambers, court

rooms, municipal auditoriums).

e Strengthening of 9-1-1 emergency services through the acquisition of additional text
telephones (TTYs) to achieve a 1:1 ratio of TTYs and answering positions, training to
recognize “silent calls,” and accountability through performance evaluations and discipline of

employees.

e Improvements in telephone communication between the government and citizens with hearing
or speech impairments through the acquisition of additional TTY’s and/or utilization of the

state relay service, official publication of TTY/relay numbers, and training of employees.

e Adoption of procedures for relocating inaccessible activities to accessible locations upon

request (e.g., City and Town Council meetings, municipal and county court proceedings).'”

One particular area of concern is access to the judicial system. As a fundamental American right,
access to court proceedings should be a top priority. Yet state and local courts have been slow to
improve physical access and to provide auxiliary aids. From 1994 to 2004, the Department of
Justice reached settlement agreements involving courthouses in 58 cases. The Department
reached informal agreements with 57 courts.'” These cases primarily involved physical access
issues and provision of sign language interpreters and other auxiliary aids for people with
hearing disabilities. The Department of Justice recently reported on progress using litigation and
informal agreements, as well as other work undertaken by the department in their report “Access
for All: Five Years of Progress, A Report from the Department of Justice on Enforcement of the

Americans with Disabilities Act.”!”’

Major lawsuit filings indicate that state and local courts still are not fully accessible, 15 years
after passage of the ADA. Courthouses have been the subject of several lawsuits, including
Tennessee v. Lane,"”™ Miles v. Los Angeles,'” and others. In California, the Chief Justice

acknowledges that 75 percent of the state’s courthouses are not accessible to people with
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physical disabilities."® Other states, such as Oregon and Arizona, began conducting accessibility

surveys in 2003-2004."™'

Recognizing the need for access to courts, the U.S. Access Board has issued accessibility
guidelines for courthouses and has convened an Advisory Committee to provide technical
assistance on courthouse accessibility.'® However, the delay between issuance of guidelines by
the Access Board and adoption of those guidelines as enforceable standards by the Department
of Justice encourages courts to delay compliance for fear that they would waste effort

implementing outdated guidelines.

Another possible reason for the delay in compliance is the belief that state and local governments
cannot be held liable for monetary damages for failing to make their facilities accessible. The
Supreme Court in University of Alabama v. Garrett found that state governments could not be
held liable for monetary damages for violations of the employment provisions of the ADA, based
on the doctrine of sovereign immunity.'® States have also raised the Sovereign Immunity
defense in ADA actions involving Title II, which covers access to state and local government
programs and facilities. The Supreme Court in Tennessee v. Lane found that, at least for court
facilities, money damages is available against states.'** However, states’ liability for money
damages for failure to comply in other areas remains unclear and may be contributing to delays

in compliance.

Although local, as opposed to state, governments are not protected by sovereign immunity the
courts have imposed limitations on their liability for damages under the ADA. Courts require a
showing of intentional discrimination for monetary damages to be available.' Lacking the
incentive of monetary liability for noncompliance, local governments may be moving more

slowly than they otherwise would.

3. Input from People with Disabilities

In the focus groups, some participants confused the provision of accommodations in educational
settings required by Section 504 of the Rehabilitation Act of 1973, as amended, and the
Individuals with Disabilities Education Act with Title II of the ADA. There was similar
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confusion with Medicare, Medicaid, and other services that do not come within the scope of the
ADA. The lack of services in these areas was identified in the focus groups and often incorrectly
attributed to lack of ADA enforcement. Comments from forums and e-mail were mixed
regarding accessibility of government services under the ADA. 46 percent of respondents
expressed negative opinions on the accessibility of government services, while 45 percent were
positive. The need for greater ADA enforcement for better access to state and local government

services was cited by participants numerous times.

e “The improvement in this area is Tremendous!! Anyone who says otherwise is not
remembering how it was. Curb ramps, accessible building entrances and moving around

inside, transportation, sidewalks, paths of travel, the list goes on and on and on.”'™

e “Government agencies are by far the worst in compliance. Getting to and from their physical
offices can be a nightmare. They choose to build or locate sites that are inaccessible for
varieties of reasons not the least of which is public transportation and parking/path of travel.

Of particular note are those government offices in rural areas.”'"’

e “Pennsylvania has been especially good about meeting the ADA accessibility

requirements .... I wish facilities at Federal sites were as reliable.”'®®

e “There are still places I cannot go. Council Chambers are one. You cannot hear them speak.

Even with microphones. Public events—cannot hear the speaker.”'®

e “I would say this is the most changed and improved area of all. The agency personnel

generally are more educated about disabilities and the buildings are much more accessible

than private entities.”"”

4. Recommendations — State and Local Government Services

e The Department of Justice and other federal agencies should focus on enforcing the ADA

obligations of government agencies;

e Federal agencies should use initiatives such as Project Civic Access to increase ADA

compliance at the state and local levels;
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e The Department of Justice should use targeted, high-profile litigation on particularly
important issues, such as access to courts, medical care, and education to increase state and

local ADA compliance.

B. Voting

1. ADA Requirements

Two pre-ADA laws addressed the access issues of voting for people with disabilities. The Voting
Rights Act of 1965 (VRA) provides that any voter requiring assistance to vote “by reason of
blindness, disability, or inability to read or write may be given assistance by a person of the
voter’s choice ....”""" The Voting Accessibility for the Elderly and Handicapped Act of 1984
(VAEHA) requires that political subdivisions responsible for conducting elections ensure that all

polling places for federal elections are accessible to elderly voters and voters with disabilities.

Title II of the ADA and its implementing regulations require that people with disabilities have
access to basic public programs, including the right to vote. However, it does not strictly require
that polling place sites be accessible. Instead, as with all state and local government programs,
the program of voting, as a whole, must be accessible. Such program access can be accomplished
in a variety of ways, including curbside voting for people with mobility impairments at

inaccessible polling places, and assisted voting for people with vision impairments.'*

During the 2004 election, the U.S. Department of Justice implemented new policies to protect
the rights of voters with disabilities, including publishing a 39-page “ADA Checklist for

Accessible Polling Places” and, for the first time, deploying election monitors trained to assess

the accessibility of polling places.'”

The Help America Vote Act of 2002 (HAVA) provides states with federal monies to update their
voting process, including funds for the purchase of accessible voting machines and removal of
the systemic and physical barriers that have denied people with disabilities their constitutional
right to vote. At least one electronic voting machine, which must be fully accessible for people

with visual impairments, was required in each polling place by January 1, 2006."*
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2. Relevant Data

All states have provisions (in the form of statutes, regulations, or policies) that specifically
address voting by people with disabilities. These provisions vary greatly, as do county practices
for assuring voting accessibility. For example, while some counties cite accessibility as a specific
criterion used in selecting polling places, others do not. All states provide for one or more
alternative voting methods or accommodations that may facilitate voting by people with
disabilities whose assigned polling places are inaccessible. For instance, all states have
provisions allowing voters with disabilities to vote absentee without requiring notary or medical
certification requirements, although the deadlines and methods (such as by mail or in person) for
absentee voting vary among states. In addition, many states, but not all, have laws or policies that
provide for other accommodations and alternatives for voting on or before Election Day—such

as reassignment to a polling place that is accessible, curbside voting, or early voting.'”

In 2001, a General Accounting Office (now the Government Accountability Office) study of
polling places in the United States estimated that, from the parking area to the voting room, 16
percent of all polling places in the contiguous United States had no potential impediments, 56
percent had one or more potential impediments but offered curbside voting, and 28 percent had
one or more potential impediments and did not offer curbside voting. Such potential
impediments primarily affected people with mobility impairments and occurred most often on
the route from the parking area to the building or at the entrance to the polling place, with more
than half of all polling places having impediments in these areas. Inside the polling place, the
types and arrangement of voting equipment used posed challenges for people with mobility,
vision, or dexterity impairments. To facilitate voting inside the voting room, polling places
generally provided accommodations, such as voter assistance, magnifying devices, and voting
instructions or sample ballots in large print. However, none of the polling places visited by the

GAO had special ballots or voting equipment adapted for blind voters."*

A 2004 Massachusetts survey indicated that 60 percent of its polling sites did not meet HAVA
requirements. 7 A Missouri survey found that 70—-80 percent of urban polling places were
accessible, while only 10 percent of rural ones were accessible.'” A 2003 Florida survey

revealed that 54 percent of polling places were accessible.'” Six percent of polling places in
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Utah were inaccessible, according to a 2004 survey.*” Ninety-four percent of polling places in
Indiana were found to be inaccessible.” In Los Angeles County, accessibility of polling places
substantially improved since passage of the ADA, rising from 70 percent accessible in 1986 to

98 percent accessible in 2001.

Substantial barriers to independent voting remain for people with vision impairments. Paper
ballots require people with vision impairments to rely on third parties for assistance in voting,
thus undermining the independence and confidentiality of their votes. The Help America Vote
Act (HAVA) intended to address this problem by requiring electronic voting machines to be
available at every polling place in federal elections by January 2006. According to the American
Association of People with Disabilities, in 2004 about 80 percent of polling places nationwide
were not fully accessible in accordance with HAVA standards.*” Although states are steadily
adopting electronic voting, controversies over the security of electronic voting have delayed

approval, purchase, and implementation of electronic voting systems.*”

Compared to prior years, the percentage of Americans with disabilities who voted in 2004
increased dramatically. According to the N.O.D./Harris Surveys, voting by Americans with
disabilities has increased steadily over the last three presidential election cycles, and the gap
between those with disabilities and those without disabilities who voted is decreasing (see
Figure E). In 1996, 31 percent of adults with disabilities voted in the presidential election,
compared to 49 percent of all adults voting. In 2000, 41 percent of Americans with disabilities
voted compared to 51 percent of all adults. In 2004, turnout among likely voters with disabilities
was estimated by Harris to be 52 percent, while, according to the Census, 64 percent of people

without disabilities voted.
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e According to the American Association of People with Disabilities, voting participation

ranged from 31 percent in Georgia to 55 percent in Minnesota in the 2000 elections (see

Table C).**

Table C: Percentage of People with Disabilities Voting by State in 2000

% of People with

% of People with

State Disabilities Voting State Disabilities Voting
Alabama 40% Montana 49.2%
Alaska 53.1% Nebraska 45.2%
Arizona 33.8% Nevada 35%
Arkansas 38.2% New Hampshire 50%
California 35.3% New Jersey 40.8%
Colorado 45.5% New Mexico 37.9%
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% of People with

% of People with

State Disabilities Voting State Disabilities Voting
Connecticut 46.7% New York 40.3%
Delaware 46.7% North Carolina 40.2%
DC 39.3% North Dakota 48.3%
Florida 40.5% Ohio 44.6%
Georgia 30.5% Oklahoma 39%
Hawaii 32.4% Oregon 48.5%
Idaho 43.6% Pennsylvania 43%
Ilinois 42.2% Rhode Island 43.4%
Indiana 43.6% South Carolina 37.3%
Iowa 48.6% South Dakota 46.6%
Kansas 43.3% Tennessee 39.4%
Kentucky 41.3% Texas 34.5%
Louisiana 43.4% Utah 42.1%
Maine 53.8% Vermont 51.2%
Maryland 41.3% Virginia 42.4%
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% of People with

% of People with

State Disabilities Voting State Disabilities Voting
Massachusetts 46.1% Washington 45.5%
Michigan 46% West Virginia 36.6%
Minnesota 55% Wisconsin 52.9%
Mississippi 38.9% Wyoming 47.8%
Missouri 46%

Perhaps recognizing the increased participation of individuals with disabilities, individuals
running for election have been more visibly responsive to the concerns of the disability
community. For example, in 2004, both Presidential candidates took public positions on
disability issues—President George W. Bush’s New Freedom Initiative and Senator John Kerry’s
Disability Policy Platform.*” State-level election candidates have also publicized positions on

disability issues.**

3. Input from People with Disabilities

In the discussion about accessible voting, one participant said: “We participated in a program
called “Count Us In,” where our polling places of today were visited and rated and none of them
passed 100 percent. But the polling place workers were helpful and tried to do what they

could.”?"”

C. Other Forms of Civic Participation

No data were found in our environmental scan about rates of participation by people with
disabilities in other forms of civic activities, such as serving in public office, participating in

government advisory committees, or performing community service.
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Most states have a disability commission to advise on disability policy issues®® and people with

disabilities serve on these commissions.

D. Recommendations — Full Participation
e The Department of Justice should immediately implement the Help America Vote Act
requiring installation of electronic voting equipment;

e The National Institute on Disability and Rehabilitation Research should study and publish the

involvement of people with disabilities in civic opportunities, such as government office;

e The National Organization on Disability should encourage state and local governments to
emphasize involvement of the disability community as part of their diversity efforts and

provide technical assistance to help government agencies reach out to people with disabilities.
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II1. Independent Living

People with disabilities traditionally have been subject to governmental, medical, and family
control in their most central life decisions, including where and with whom to live. Independent
living, for purposes of this study, is defined as control by people with disabilities over their own
lives, including availability of acceptable choices of housing and health care and lack of undue
control by others in life decisions. An important aspect of independent living is the availability of

services in integrated community-based settings.

A. Community Integration

1. ADA Requirements

In July 1999, the Supreme Court issued the Olmstead v. L.C. decision.”” The Court’s decision in
that case challenged state governments to provide people with disabilities with community-
based, rather than institutional, services. The Olmstead decision interpreted Title IT and its
implementing regulations, requiring states to administer their services, programs, and activities
“in the most integrated setting appropriate to the needs of qualified individuals with disabilities.”
The Court found that unjustified institutionalization constituted discrimination under Title IT of
the ADA. The Court found that the cost of providing services in community-based, rather than
institutional, settings was not a defense to the obligation except when the state could show that,
in the allocation of available resources, immediate relief for a particular individual would be
inequitable to the other individuals under the state’s care.”® Since the Court’s Olmstead
decision, lower courts interpreting the decision have been reluctant to insert themselves into the
administration of health care services. Community-based health care, mental health, and housing
services are increasing slowly in response to the Olmstead decision. Courts have accepted as

legitimate slow movements by the states toward community-based care.

In July 2001, President George W. Bush issued an Executive Order providing guidance on the
implementation of the Olmstead decision and allocated over $120 million in grants in 2001-2002

to increase community-based integration for people with disabilities.”"
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2. Relevant Data
a. Federal OImstead Initiatives

On March 25, 2002, the U.S. Department of Health and Human Services (HHS) submitted to the
President a report entitled Delivering on the Promise.?'? The report summarized agency activities
that support Olmstead’s goal of community integration, identified barriers in government
programs that are impeding full implementation of Olmstead, and proposed more than 400
solutions aimed at removing these barriers.?"* According to a 2004 Progress Report on the
President’s New Freedom Initiative, the following federal activities are specifically related to

promoting de-institutionalization:*"

i. Department of Health and Human Services (HHS)

In October 2002, HHS established the Office on Disability to address the coordination of
disability policies and programs across HHS agencies. HHS’s Centers for Medicare and
Medicaid Services (CMS) had awarded nearly $200 million since 2001 under the Real Choice
Systems Change Grants for Community Living, which has the goal of enabling people with
disabilities to reside in their communities and participate more fully in community life. Since
2003, CMS funded $12 million in demonstration grants to improve the direct service community
workforce, which enables state and community-based providers to test new strategies for

recruiting, training, and retaining direct service workers.

Since 2001, HHS’s Administration on Aging supported family caregivers through the National
Family Caregiver Support Program with over $400 million to states and tribal governments to
develop multi-faceted systems of support to extend the caregiving efforts of families, friends,

and neighbors.

ii. Department of Justice (DOJ)

DOJ evaluates residential placements, in each investigation of healthcare facilities, under the
Civil Rights of Institutionalized Persons Act (CRIPA) in light of the ADA’s requirement that
services be provided to residents in the most integrated setting appropriate to their needs. DOJ

has issued letters of finding citing violations of O/mstead involving four facilities for people with
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developmental disabilities, six nursing homes, and the children’s unit of a psychiatric hospital.
DOJ has worked with officials in several states to help states and other jurisdictions provide

community-based services to people who are currently residing in publicly-operated institutions.

iii. Department of Labor (DOL)

In September 2003, the Department of Labor’s Office of Disability Employment Policy, and its
Center for Faith-Based and Community Initiatives, awarded $500,000 to eight recipients to
provide home modifications as a means of expanding the community integration of people with

disabilities, particularly those seeking employment.

In 2005, the President’s proposed federal expenditures to promote community integration

initiative included:

e $1.75 billion through fiscal year (FY) 2009 for the “Money Follows the Individual
Rebalancing Demonstration,” with $350 million targeted for FY 2005. This demonstration
would assist states in re-balancing long-term care systems to support cost-effective choices
between institutional and community options, including financing Medicaid services for

individuals who move from institutions to the community;

e $327 million through FY 2009, with $18 million for FY 2005, to fund three demonstrations
that promote home and community-based care alternatives. Two of the demonstrations
provide respite care services for caregivers of adults with disabilities or long-term illness, and
children with substantial disabilities. Another demonstration provides community-based care
alternatives for children who are currently residing in psychiatric residential treatment
facilities;

e $102 million through FY 2009, with $17 million in FY 2005, to continue Medicaid eligibility
for spouses of people with disabilities who return to work. Under current law, people with
disabilities might be discouraged from returning to work because the income they earn could

jeopardize their spouse’s Medicaid eligibility. This proposal would extend to the spouse the

same Medicaid coverage protection now offered to the worker with a disability;
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e $40 million to continue the Real Choice Systems Change Grants Program, including nearly $3
million to continue the demonstration program being administered by CMS to promote the

recruiting, training, and retention of direct service workers.*"

Federal Medicaid spending on home and community-based waiver services has grown
exponentially, from 37 percent in 1992 to 66 percent in 2001. In 1992, 15 percent of all long-
term care spending went to home and community-based care waiver benefits, while by 2002 that

figure had risen to 30 percent.?'

While the Federal Government’s commitment to these new initiatives has been welcomed in the
disability community, it has been criticized on two counts: (1) a lack of an overall national policy
framework for community integration of people with disabilities, and (2) inadequate stimulation
of change in the long-term care system to eliminate unnecessary institutionalization of people

with disabilities.?"”

b. State OImstead Initiatives

The Supreme Court suggested that states demonstrate compliance with the Olmstead decision by
producing formal plans for increasing community integration. Olmstead directs states to make
“reasonable modifications” in programs and activities. Modifications that would “fundamentally
alter” the nature of services, programs or activities are not required. As a result, the Federal
Government encourages states to plan for reforms not only in the health arena, but also in
transportation, housing, education and other social supports that can help people with disabilities

live in the community.

Because Medicaid is the primary funding source for long-term care and covers a large number of
people with disabilities, many states focused their initial efforts on how Olmstead affects
Medicaid budgets. More than 35 percent of all Medicaid spending goes to long-term care
services. Institutions get the lion’s share, about 71 percent in 2001. Many refer to this lopsided
distribution as the “institutional bias.” Medicaid waivers are necessary to allow services in the
home and in communities. Although every state has a variety of waivers to provide community-

based services,’'® the majority of funds continues to be directed at nursing homes or other
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institutional settings.”"” Every state also allows home health care in at least some

circumstances.”” However, 20 states do not cover personal care services.”!

As 0of 2004, 29 states had issued Olmstead-related plans or reports. Many of these plans rely on
Medicaid community service options, in combination with resources from other programs, to
achieve the types of community programs that make it possible for people with disabilities to

live and work in their own communities.>*

The definition of an Olmstead plan is not clear-cut and states have developed alternative
approaches to Olmstead planning.*”® Some states have developed specific strategies for
implementation over a number of years. Others identified key priorities for immediate action.

Still others set out broad policy recommendations. Many plans anticipate frequent

amendments.?**

Some states have displayed little specific strategic work in this area. One study reports three state
strategies to address Olmstead compliance: legislative action (policy and budgetary mechanisms
for moving money around the system); market-based approaches (consumer information to
enable choice and create demand for Home and Community-Based Services (HCBS)); and fiscal
and programmatic linkages (e.g., improving coordination between services and increasing HCBS

capacity).*

The focus of state plans has been to:

e Help people make the transition from institutions into the community;

e Promote affordable and accessible housing;

e Improve the recruitment and retention of direct care workers;

e Provide information and referral as well as family-centered assessments;
e Allow funding to follow the individual rather than the providers;

e Reduce the waiting lists for home and community-based services;

e Increase employment opportunities for people with disabilities;
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e Enhance data collection activities and systems;
e Increase accessible transportation options;

e Ensure quality of care based on outcomes.**

NCD’s 2003 Olmstead Report found, in part, the following regarding state plans:

e Plans do not consistently provide for opportunities for life in the most integrated setting as

people with disabilities define “the most integrated setting”;

e The majority of states have not planned to identify or provide community placement to all

institutionalized persons who do not oppose community placement;

e Few plans identify systemic barriers to community placement or state action steps to remove

them and few plans contain timelines and targets for community placement;

227

e State budgets often do not reflect O/mstead planning goals.

Medicaid coverage of nursing home services is mandatory. However, coverage of most
community-based services is optional. To address this institutional bias, states such as Texas are
allowing funds that are devoted to the care of institutional residents to follow them into the
community.”® Specifically, sources in 25 states—Arizona, Arkansas, Connecticut, Delaware,
Florida, Georgia, Idaho, Illinois, Indiana, Kansas, Louisiana, Maryland, Massachusetts,
Michigan, Minnesota, Mississippi, North Dakota, Ohio, Pennsylvania, Rhode Island, South
Carolina, Texas, Utah, Washington and Wisconsin—described efforts to shift more people from
nursing homes and “intermediate care facilities for the mentally retarded” (ICF/MRs) into the
community or to divert people from unnecessary institutional placements during the hospital

discharge planning process.*”

Many of these states are helping people make the transition by giving allowances to fund the
move and housing fees and by providing assistance through case managers. Florida is
implementing three pilot nursing home transition programs with the goal of moving 1,200 people
during FY 2003-2004 and allowing Medicaid funding to follow the person. Pennsylvania is

developing a three-county pilot project to streamline Medicaid waiver eligibility to divert people
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from nursing homes. Wisconsin received a systems change grant to move about 200 people with

developmental disabilities out of institutions.*’

According to a report by the National Conference of State Legislatures, since 2001, state budget
restrictions have delayed implementation of Olmstead efforts. Although community-based
services are estimated to be less costly than institutional services in the long term, during the
transition from institution to community-based programs, expansion of services is required.
Thus, without adequate additional funding, and facing overall budget shortfalls, states have not
succeeded in implementing their Olmstead plans. As a result, numerous lawsuits have been filed

to enforce Olmstead obligations.*"

However, progress has been made. In April 2005, there were 16,094 nursing homes in the United
States, down from 16,516 in December 2002. The U.S. Department of Health and Human
Services reports that nearly 1.399 million people were in nursing homes in the first quarter of
2006, and over 297,000 (21 percent) of them expressed a preference to live in the community.**
This number is down from the fourth quarter of 2002, when 1.43 million people were in nursing

homes.*?

Only six years have passed since the Olmstead decision requiring states to emphasize community
integration. As of 2002, the Government Accountability Office estimated that there were at
minimum 1.8 million people with disabilities being served in institutional settings, including

1.6 million individuals in nursing facilities, 106,000 individuals in institutions for people with
developmental disabilities, and 57,000 individuals in state and local facilities for individuals with
mental illness.”* Since the Olmstead decision, state and Federal Government agencies have been
changing their systems to facilitate community integration. The effects of these changes have not
yet resulted in substantial numbers of people with disabilities leaving institutions, and courts
have not been willing to push states to move more quickly. However, the Olmstead decision
holds great promise for people with disabilities, particularly those with mental illness or

intellectual disabilities, who want to become more integrated into their local communities.
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3. Input from People with Disabilities

Survey respondents indicated that O/mstead has not yet been effectively implemented to a degree
sufficient to meet the needs of people with disabilities. The Bazelon Center for Mental Health

Law issued this statement on the fifth anniversary of the Olmstead decision:

e “While many Americans with disabilities have made progress since the Olmstead ruling,
people with mental illnesses have been largely left behind in efforts to implement the
decision. Most states are enacting Olmstead reforms at a snail’s pace, defying the spirit of the
ruling and preventing Americans with mental illnesses from participating in their

communities.

e Rhetoric has far outstripped action to promote community services for people with mental
illnesses. States are quick to trumpet their limited efforts to implement Olmstead, but these
have produced little actual movement of people with mental illnesses into integrated

community settings.

e Budget pressures have closed psychiatric hospitals across the country, but few appropriate
community services have been adequately funded to help people with mental illnesses live
successfully in the community. Instead, states have ‘transinstitutionalized’ people with mental
illnesses to settings as outmoded, isolating and inappropriate as the facilities they were meant
to replace. Increasing numbers of people with psychiatric disabilities now find themselves in
large board and care homes, ‘adult homes,” nursing homes, and other institution-like settings.
Thousands wind up in jail or prison because chronically underfunded community mental

health systems fail to provide meaningful support.

e Where real progress has occurred, it is largely because states have been sued. Five years after
Olmstead and 14 years after enactment of the Americans with Disabilities Act, litigation
should be unnecessary. Yet it remains the single most effective way to combat the persistent

segregation of people with mental illnesses.”**

Olmstead was discussed extensively in the Savannah public forum, which was attended by
advocates who are involved daily in promoting O/mstead implementation. One was the lead

attorney for “L.C.” in Olmstead v. L.C. These participants suggested that many people with
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disabilities, particularly those with developmental disabilities or mental illness, are not benefiting

from Olmstead.

I don’t mean to say that lots of people aren’t moving out of institutions into the
community; they are. And I don’t mean to say that we’re stuck in the legal sense because
we’re definitely moving toward a better development of legal rights in this country for

people with disabilities.

But I do mean to say that the people I encounter on a daily basis are, if not in as bad a
shape—they may in some cases be in worse shape because staffing is bad, treatment is
bad, professionals are not particularly competent in many cases, and there’s a very
limited understanding among institutional staff, still, about the rights of the people they
are serving. There is very little understanding that they have a right to apply for all these
community-based services. The institutional staff doesn’t know that. They have no

clue.?¢

These advocates endorsed the “Money Follows the Person” concept, which has been proposed in
the Senate by Sen. Tom Harkin (D-IA) and as a budgeted demonstration project by the Bush
Administration. Under this bill, the Medicaid money paid by states and the Federal Government
would follow a person with a disability from an institution into the community. The legislation
would provide 100 percent federal reimbursement for the community services that individuals
need during the first year after they move out of a nursing home or similar facility. After that
first year, individuals would remain in the community, and states would receive their regular

Medicaid match for their services.

The breakdown of the community-based programs is due to not enough money being
attached to be able to develop real supports that are going to give people the services they
need .... Maybe attaching the money to the individual will expedite those things. When a
person has money they get a service, so maybe that’s the key, to make sure that each
individual has enough funding to be able to meet their needs in a person-centered way.
That’s an idea to think about, and something that would work a lot better if you started

doing something like that, rather than setting up granting agencies all over the place,
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where they don’t meet the needs of the individual, but they meet the needs of the

system.*’

B. Recommendations — Independent Living

e (Congress should increase Medicaid support for community-based treatment settings;

e Congress should pass and fully fund the Money Follows the Person Act;** and Medicaid
Community-Based Attendant Services and Supports Act;*”

e Congress should require states to expeditiously complete effective O/mstead plans, consistent

with HHS guidance;

e The Department of Health and Human Services should require states to fund personal care

services when needed to allow a person with a disability to remain in their community;

e The Departments of Health and Human Services, Education, Transportation, Housing and
Urban Development, Justice, and Labor, and Equal Employment Opportunity Commission,
working with state and local governments and community agencies should implement local
initiatives to extend the integration mandate to housing, education, transportation,

employment, and other areas affecting people with disabilities;

e The Department of Justice should increase and target enforcement of the Civil Rights of
Institutionalized Persons Act on requiring effective deinstitutionalization efforts and

publishing creative and effective programs to provide community-based services;

e The Department of Labor’s program funding home modifications should be significantly

expanded to allow people with disabilities and the elderly to live in their communities;

e The Departments of Health and Human Services, Education, Transportation, Housing and
Urban Development, Justice, and Labor, and Equal Employment Opportunity Commission,
should work with disability communities and others to develop an overall national policy

framework for community integration of people with disabilities;

e The Department of Health and Human Services should study systems of long-term care and
long-term care insurance to eliminate unnecessary institutionalization of people with

disabilities and aging people.
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IV. Economic Self-Sufficiency

People with disabilities traditionally have relied on government benefits and charity for survival,
and Congress found, when passing the ADA, that as a group, people with disabilities occupy an
inferior status in our society, and are severely disadvantaged socially, vocationally,
economically, and educationally. Economic self-sufficiency, for purposes of this study, is
defined as financial security for people with disabilities, which is achieved by education,
employment, and asset accumulation. Availability of appropriate health care and insurance

coverage are additional aspects of economic self-sufficiency.

There is no direct evidence to suggest that Americans with disabilities are becoming more
economically self-sufficient. Improvements in areas such as education, reasonable
accommodations on the job, and improvements in access to public transportation, factors that
might be expected to contribute to economic self-sufficiency in the long run, give some reason
for optimism, and warrant further study. The education gap between people with disabilities and
people without disabilities is shrinking and people with disabilities are attending postsecondary
institutions in record numbers, but their graduation rates lag behind their counterparts without
disabilities. Educational supports and services for students with disabilities are now available at
most of the nation’s 3,000 postsecondary institutions. There is evidence that people with
disabilities are experiencing less discrimination on the job, but they are not experiencing
increases in hiring. People with disabilities rarely win ADA employment discrimination cases.
The percentage of people with disabilities living in poverty has not decreased since passage of
the ADA—a disappointing finding that many attribute to Social Security rules that trap people

into living at poverty levels in order to retain essential medical supports and services.**

A. Financial Assets and Insurance

1. Financial Assets

NCD was unable to discover a comprehensive and reliable source of information on the financial
assets of people with disabilities. However, as research at the Burton Blatt Institute

(http://bbi.syr.edu) and by others shows, it is generally understood that limited access to financial
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assets is one of the challenges facing many Americans with disabilities. Additionally, significant
disparities exist between the financial resources of people with disabilities and people without

disabilities.

In 2006, the U.S. Bureau of the Census data indicated that approximately one in every five
Americans with a disability (19 percent) live in poverty, three times the percentage of people
without disabilities living in poverty.**' Twenty-six percent of Americans with severe disabilities
live in poverty.** The 2000 N.O.D./Harris Survey of Americans with Disabilities indicated 28
percent of people with severe disabilities lived in poverty, as compared to 8.3 percent of people
with no disability.*” In 1990, before implementation of the ADA, 19 percent of people with

disabilities lived in poverty—exactly the same percentage as in 2006.

NCD currently has a financial incentives study underway that will investigate the extent to which
people with disabilities have access to financial assets, such as savings, investments, and loans,
the disparity between the financial assets of people with disabilities and people without
disabilities, and the costs and availability of health insurance coverage and benefits for people
with disabilities. NCD believes that this Financial Incentives study will provide much-needed
information for the development of strategies to improve economic self-sufficiency for people

with disabilities.?*

Banks and financial institutions have responded to pressure to make their services accessible to
people with disabilities. Numerous lawsuits and structured settlement negotiations have resulted
in Citibank, Wells Fargo, Bank of America, Fleet Bank, Sovereign Bank, Citizens Bank,
Chase/Bank One, First Union Bank (now Wachovia), Union Bank of California, Washington
Mutual, and LaSalle Bank installing talking ATMs, providing statements in accessible formats,
and increasing accessibility of their Web sites to screen readers for people with vision
impairments. American Express has also agreed to provide statements and other written
materials in braille and other formats for credit card customers.** Current estimates indicate that

over 50,000 talking ATMs are available at banks across the country.**
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2. Health Insurance

Who receives health care services and how much service is obtained depends on one’s health
care coverage, or health insurance, which is, unfortunately for people with disabilities,
intertwined with employment. Either an individual is able to work full-time at one employer long
enough to qualify for employer-based health insurance (EBHI), or an individual must be assessed
as totally unable to work, thereby qualifying for public health coverage. Those between these
two extremes, where people with disabilities are likely to find themselves, have difficulty
obtaining health coverage, threatening their access to health care, risking a deterioration of their
health conditions, and further limiting their ability to work. Almost one of every five working
age people with disabilities lacks health insurance. Even people with disabilities who are
employed are less likely to have health insurance than workers without disabilities. Among full-
time employees, for example, 65 percent of those with disabilities had EBHI, compared to 74

percent of those without disabilities.*’

People with disabilities and people without disabilities are equally likely to be covered by some

form of health insurance (88 percent — 91 percent).**

However, most of the people with
disabilities covered (56 percent) are covered by Medicaid or Medicare, while most people
without disabilities are covered by private insurance (78 percent). These differences in the
sources of coverage are significant and may explain why people with disabilities are significantly
more likely to go without needed medical care than people without disabilities (18 percent versus

7 percent).

B. Higher Education

1. ADA Requirements

Postsecondary schools must ensure that the programs they offer, including extracurricular

activities and avenues of communication, are accessible to students with disabilities. State

colleges and universities must ensure “program access”**

under Title II, while private colleges
must ensure readily achievable barrier removal under Title IT11.>*° Under both titles of the ADA,
such access is to be supported through the provision of “reasonable modifications” to policies,

practices and procedures®' and “auxiliary aids and services.”*”
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Academic adjustments may include classroom and testing modifications, such as extra time on
examinations, provision of materials in alternative formats, and ensuring physical accessibility of
classrooms and labs. Auxiliary aids and services include practices that create access to
information for people with sensory impairments, such as providing sign language interpreters

for students who are deaf and readers for students who are blind.

2. Relevant Data

The education gap between people with disabilities and people without disabilities is shrinking
and people with disabilities are attending postsecondary institutions in record numbers. Although
people with disabilities remain twice as likely to drop out of high school as people without
disabilities (21 percent versus 10 percent),” the number of postsecondary students reporting a

254

disability has increased dramatically since the passage of the ADA.** The proportion of first-

time, full-time students with disabilities attending colleges and universities tripled between 1978
and 1994, from 2.6 percent to 9.2 percent.”’ By 1998, the full range of students with disabilities
(i.e., part-time students and students enrolled in graduate programs) had risen to 10.5 percent of

the postsecondary student population.**

In a 2000 report, the National Council on Disability stated that as many as 17 percent of all
students attending higher education programs in the United States were identified as having a
disability. Learning disabilities are the most common type of disability reported by college
students. Further, more than one-half of all the students with disabilities who enroll in
postsecondary education completed their program of study. Within five years of starting
postsecondary education, 41 percent of students with disabilities reported they had earned a

degree or credential, and another 12 percent remained enrolled in their course of study.*’

The 2004 N.O.D./Harris Survey confirms that people with disabilities are participating in higher
education at higher rates than before the ADA (see Figure F). 40 percent of people with
disabilities received some college or a degree (compared to 52 percent of people without
disabilities) in 2004. In 1986, only 29 percent of people with disabilities were attempting college

(compared to 48 percent of people without disabilities). Thus, the gap between people with

disabilities and people without disabilities attending college has narrowed from 19 percentage
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points to 12 percentage points. However, people with disabilities are earning degrees at the same

rate (14 percent) as in 1986.%*

While people with disabilities are now enjoying greater access to education than before the
ADA, there has been some decrease in the percentage attending college (from 49 percent
attending at least some college in 1998 to 40 percent in 2004). This tracks a similar decrease in

college attendance among people without disabilities.

Figure F: College Attendance of People With and Without Disabilities
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Major higher education testing agencies have been sued over testing accommodations for people
with disabilities and, as a result, have improved the provision of accommodations. In 2001, in
response to a lawsuit, the Educational Testing Service, which administers the GRE, SAT,
GMAT, and other tests, agreed to stop “flagging” tests taken with accommodations.?” In 2002,
the U.S. Department of Justice reached a settlement agreement with the Law School Admissions
Council to ensure provision of accommodations on the LSAT for students with physical and
communication disabilities.*® These changes among the “gatekeepers” to higher education have

allowed more students with disabilities to pursue undergraduate and advanced degrees.
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Though variable in quantity and quality, educational supports and services for students with
disabilities are now available at most of the nation’s 3000 postsecondary institutions.*' A recent
decision by the Ninth Circuit Court of Appeals may have made it more difficult for students with
learning disabilities to obtain accommodations in higher education. In Wong v. Regents of the
University of California,* the court found that a student with a learning impairment who was
seeking accommodations in medical school was not “substantially limited” in the major life
activity of learning and, therefore, was not protected by the ADA. The court found that, although
he had been identified as having a learning disability as a child, because the student had
succeeded in school (both with and without accommodations), he was not substantially limited in
learning as compared to most people in the general population in their activities of daily living.
The court found that the standard was not to compare the student’s learning ability to other
students in school, but to compare it to what most people do in their daily activities. Because the
student in this case was able to read and learn as well as most people need to in their daily living
activities, although not as well as a medical student needs to, he was considered to not be

protected by the ADA.**

This interpretation of the ADA may be making it difficult for students with learning disabilities
to obtain accommodations in higher education, because their success in education may be
evidence against them and because the abilities required for success in higher education will not

be the standard of comparison for determining substantial limitation.

3. Input from People with Disabilities

Testimony from people with disabilities repeatedly emphasized the positive impact of greater

access to higher education.**

I am blind since age twelve, born 1949. I graduated from our local, Labette Community
College with honors in 2004. ADA very much helped to make it possible. First I was
encouraged by state workers from Social Security Disability Services of Kansas. My
instructors at the college were aware of ADA and its rules and provided needed reading
for me, a blind person. The college was accessible, elevator, ramps, handicapped rest

rooms, and teachers to read my exams or provide visuals and tutoring.’*
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C. Employment

The effects of the ADA on employment can be assessed on two levels: Hiring and On-the-Job

Accommodations. The ADA’s effects on these two areas differ substantially.

1. Hiring
a. ADA Requirements

Title I of the ADA prohibits disability discrimination in hiring and application processes.**® Thus,
employers may not reject qualified applicants because of their disabilities or their need for
reasonable accommodations and may not adopt qualification standards that unnecessarily

exclude people with disabilities.*”

b. Relevant Data

According to the 2004 N.O.D./Harris Survey, just over one-third (35 percent) of people ages 18—
64 with disabilities are employed compared to more than three-quarters of those without
disabilities.*® These figures have not changed from those reported in the comparable 1986
poll.** In fact, the percentage of people with disabilities who were working dropped from 1994
to 2000 to as low as 29 percent.”” Additionally, the 2004 poll showed that people with
disabilities are nearly three times as likely as people without disabilities (26 percent versus 9
percent) to have a household income of $15,000 or less.””" In 1986, 50 percent of people had a

household income of $15,000 or less (compared to 25 percent of people without disabilities).

Some researchers have gone so far as to suggest that the ADA caused employment declines for
people with disabilities, but this conclusion has not been supported by empirical study.?”> Our
environmental scan suggests that employment rates for people with disabilities have been mixed

since the passage of the ADA. One author argues that:

A closer look at the employment measures suggests that the overall rate of employment
may not be the best measure of job opportunities, because it includes many people
unlikely to acquire jobs regardless of any improvement in employer attitudes or

workplace accessibility. A larger proportion of working-age adults with disabilities are
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not oriented toward participation in the labor force, either because they consider
themselves unable to work or because they are engaged in other activities. That
proportion has been growing—a disturbing development requiring closer scrutiny. But,
when we leave this group [out of] statistics—when we consider only those people with
disabilities who are able and available to work—we obtain what we believe to be a truer
indication of changes in employer practices with regard to workers and job applicants
with disabilities. When we do so, the picture brightens considerably. We find that
employment opportunities improved significantly for people with disabilities—or, at
least, for some people with disabilities—during the decade following the passage of the

ADA.*?

In an ADA Hearing before the Subcommittee on the Constitution of the House Committee on the
Judiciary on September 13, 2006, Professor Robert Burgdorf Jr., a leading ADA scholar, posited
that, because Supreme Court decisions have so restricted the use of Title I of the ADA, it is
impossible to know whether it would be effective, if ever implemented, in improving

employment opportunities for people with disabilities.

The ADA is a civil rights law. Even if implemented, the employment provisions of the ADA do
not have the ability to eliminate the deep structural barriers to employment that people with

disabilities face:

The ADA’s antidiscrimination requirement can prevent an employer from refusing to hire
a qualified person simply because the person has a disability, and the ADA’s
accommodation requirement can force the employer to make some changes in facilities or
job tasks to enable individuals with disabilities to perform particular jobs. But those
mandates do not require the employer to provide in-home personal-assistance service or
transportation to enable an individual with a disability to get to work, nor do they require
the employer to provide the individual with health insurance coverage that is as adequate
as he or she can receive through Medicaid. The solutions to these problems require more

than simply mandating that individual employers cease discriminating and provide

90



accommodations; they require more direct and sustained government interventions such

as the public funding and provision of benefits.*”*

Unfortunately, there is a paucity of data on many questions regarding the employment of people
with disabilities. NCD has an initiative underway to address the vacuum of research-based
evidence and practices on the employment problems facing people with disabilities. NCD
currently is conducting an “Employment Study” that will include an assertive and systematic
review of both public and private policies and initiatives aimed at understanding the causes of
underemployment and unemployment of people with disabilities and improving the employment

of people with disabilities.

Incentives for employing people with disabilities warrant further study. For example, the Work
Opportunity Tax Credit is a tax credit available to employers who employ people with
disabilities and other disadvantaged groups. It does not appear that employers are taking
advantage of this credit by hiring people with disabilities. In 1999, approximately 1 out of 790
and 1 out of 3,450 individuals with business affiliations reported the Work Opportunity Tax
Credit on their returns, accounting for approximately $254 million.?”” The Department of Justice
sent newsletters on tax incentives to over seven million businesses in 2002—2003.%"
Nevertheless, a 2003 study by the Society of Human Resource Management found that only 16
percent of surveyed businesses had ever used the Work Opportunity Tax Credit.?”

A 2003 survey of 501 employers found that one-fourth (26 percent) of employers said that their

company employs at least one worker with a mental or physical disability.*”

Research on corporate culture and disability indicates that “researchers, policymakers, business
leaders, and the disability community must engage in meaningful dialogue about the examination
of disability rights law and policy in general, and the implications of the Americans with
Disabilities Act (ADA) of 1990 for people with disabilities and their families and employers in
particular.”*” They must also be cognizant of who Title I covers, particularly given the changing

coverage as a result of various Supreme Court decisions.
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A 2003 survey of 501 employers found that 49 percent of employers have made recruiting and
interviewing locations accessible, but only 12 percent have changed the format of job
applications to make them more accessible, or changed the tests or evaluations used in hiring or
promotion. In all instances, larger firms are more likely than smaller firms to have made changes

to their business practices to accommodate and recruit workers with disabilities.*

A 2004 N.O.D./Harris Survey confirms that people with disabilities continue to have difficulty
breaking into the job market. Although the frequency of other types of job discrimination
decreased from 1994 to 2004, the frequency of being denied a job interview remained stable. In
1994, approximately 29 percent of respondents who had experienced job discrimination reported
being denied an interview because of their disability or health problem. In 2004, 27 percent

reported being denied an interview.*

Although people with disabilities are seeking higher education, they do not appear to be
benefiting from that education in terms of greater employment opportunities. The 2004
N.O.D./Harris Survey indicates that higher education does not correlate to employment for
people with disabilities to the degree that it does for people without disabilities. Thus, while 82
percent of people without disabilities who have college degrees are employed full- or part-time,
only 54 percent of college graduates with disabilities are employed. To some extent, this may
reflect higher ages of respondents with disabilities, 17 percent of whom were retired, as
compared to 3 percent of respondents without disabilities who were retired.”® Education among
people with disabilities also does not appear to correlate to higher income levels. 50 percent of
college graduates with disabilities earned $50,000 or less per year, while only 28 percent of
graduates without disabilities earned $50,000 or less. At the $50,000-$75,000 range, the
percentage of graduates with and without disabilities was approximately equal (23 percent — 24
percent). Graduates with disabilities were much less likely to be earning at the higher levels

(>$75,000) than graduates without disabilities (16 percent versus 38 percent).*

c. Input from Employers

Employers reported that businesses generally do not track the number of their employees with

disabilities.” Because of the ADA prohibitions on pre-employment and post-employment
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inquiries into disability, and the requirements of confidentiality of disability-related information,
employers are discouraged, if not actually prohibited, from collecting and reporting such
information. This makes it difficult to assess the progress of people with disabilities in
employment, particularly of those who are successfully employed. It is likely that this fact is
skewing the data on employment of people with disabilities, as employed people with disabilities
are less likely to have the time to participate in surveys, forums, and meetings about disability
and employment. Moreover, this inability to count and brag about hiring people with disabilities

may be counterproductive to the goal of increasing employment.

Employers consistently commented that they had made significant changes to their employment
application processes to make them more accessible to people with disabilities.”® They also
commented that the vagueness of the definitions of “person with a disability” and “reasonable

accommodation” made compliance more difficult than it should be.**

d. Input from People with Disabilities

In the focus groups, public forums and e-mail responses, nearly half of those who addressed
employment concerns suggested they had been discriminated against by employers. Across the
board, the discrimination was believed to occur at the hiring stage. People with disabilities
believed they had been turned down for jobs because of employers’ attitudes toward

disabilities—an action difficult to prove in an employment discrimination case.

If the ADA has improved employment opportunities I would like to see the evidence. In
my experience seeking employment with a visible disability I found employers
uncomfortable with my situation. Although I was well-qualified for the positions I was
never able to get past the initial interview nor was there any level of follow-up on the part

of the companies. I believe that employers view the ADA as adversarial to their role.?”’

This view is consistent with the data indicating that hiring of people with disabilities has not
increased since passage of the ADA. The hiring stage of the employment process is the most

difficult to address under the ADA, as an applicant with a disability will rarely be told the
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reasons he or she was not hired. Employers, who are discouraged by the ADA from counting

employees with disabilities, cannot effectively publicize any positive hiring efforts they make.

Financial incentives for hiring people with disabilities have not been sufficient incentive to
improve hiring of people with disabilities. NCD’s ongoing Financial Incentives Study is
investigating this issue. Although many government programs are directed at improving the
employment rates of people with disabilities (e.g., health care, education, vocational
rehabilitation, transportation subsidies, housing, and other areas) either directly, indirectly, or
through specialized services, resources or environmental access, little is known about the extent,
utilization, or impact that these financial incentives have on the everyday lives of people with
disabilities. Financial incentives can be in many forms, including tax credits (e.g., for employees
with disability-related work expenses or for employers) or the removal of disincentives to work.
Financial incentives may be directed at people with disabilities who are seeking employment, for
employees with disabilities, and for employers who hire people with disabilities; this will be
considered along with some non-tax incentives for daily living that are of particular interest to
people with disabilities. While many financial incentives have traditionally focused on
improving employment, NCD will look at financial incentives in the broader context of self-

sufficiency and integration into the larger society.

The Financial Incentives Study will:

e Identify factors that influence the use of financial incentives by employers, employees, and

potential employees who are people with disabilities;
e Assess what is needed to increase the use of incentives and/or create new incentives;

e Examine the potential role of financial incentives with respect to aspects of living that affect
obtaining and maintaining meaningful employment (e.g., affordable and accessible assistive

technology, housing, transportation, health care, personal assistance, and other supports);
e Analyze the different approaches to financial incentives in selected states;

e Prepare a cost-benefit economic analysis model for employers.
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2. Reasonable Accommodation and Promotion
a. ADA Requirements

Title I of the ADA requires employers to make reasonable accommodations to the known
physical or mental disabilities of employees.”® Reasonable accommodations can include making
facilities accessible to employees with disabilities, job restructuring, reassignment to vacant
positions, modification or acquisition of accessible equipment, adjustment of training materials,

provision of interpreters and readers, and other accommodations.*

b. Relevant Data

It appears that, once a person with a disability is hired, he or she is less likely to experience
employment discrimination and is more likely to receive reasonable accommodations, if needed,
than before the ADA. The ADA has similar positive effects for people who acquire their

disabilities while they are employed.

According to a 1995 Harris Survey of employers, 80 percent of executives of large companies
reported that the cost of accommodating people with disabilities had increased only a little or not
at all. Only seven percent reported a large increase. Sixty-six percent of the executives reported
no increase in litigation, and only 14 percent saw “a little” increase. The number of companies
that had actually made accommodations had increased. In a 1986 survey of employers, Harris
found that 51 percent of corporations surveyed had made some accommodations. In 1995, the

figure had risen to 81 percent.”"

In the 2003 Harris Survey of 501 employers, which included small employers, only 40 percent
provided training of any kind to their employees regarding working with or providing
accommodations to people with disabilities. Further, only 34 percent of companies with 5-24
workers provided training to their employees in this area. Fifty-two percent of larger companies

employing more than 25 workers provided training.*”

Little empirical evidence is available to understand employers’ decisions to provide
accommodations. One line of study explores employee and employer factors associated with

decisions to accommodate. The analyses are based on nationwide data from interviews with
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employers who contacted the Job Accommodation Network (JAN) concerning workplace
accommodations.”? The data was derived from more than 1,000 interviews that took place
between 2004 and 2005 with employers who consulted JAN regarding employee
accommodations. The majority of interviews concerned accommodating a current employee.
More than three-fourths (82.4 percent) of these consultations focused on retaining an employee
and an additional 1.8 percent concerned promoting a current employee.”* Accommodation
inquiries about job applicants made up a small percentage of the sample (4.6 percent), as did
inquiries about hiring new employees (1.6 percent).”” A few inquiries involved company-wide
issues. For more than half of the consultations, workplace accommodations were made
subsequent to the consultation with JAN. Of the 540 employers who provided feedback,
accommodations had been made (or were pending implementation) in 55.2 percent of the
consultations.*® The most common reason reported for not making an accommodation involved
a determination by the company that it was not required under the ADA or any other law (58.5

percent).*’

Accommodations were most likely to be made for employees who were considered to have a
substantial limitation of a major life activity. Accommodations were made in 61.2 percent of the
402 consultations for employees with substantial limitations.”®® Accommodations were made in
42.6 percent of cases for employees whom the employer considered not to have a substantial
limitation.”” Whether an accommodation was made was significantly related to the employer’s

ratings of the employee’s ability to work with accommodations.*”

The researchers also analyzed employer reports of costs and benefits associated with providing
the accommodations. Cost and benefit data were available only in those situations in which the
employer had decided to provide the accommodation. Of the respondents who made an
accommodation, 226 were able to provide the actual or estimated direct cost of the

accommodation. !

Forty-nine percent of the accommodations made had no cost. Almost all employers reported that
providing the accommodation benefited the company by allowing it to retain (91.6 percent)

and/or promote (11.3 percent) a qualified employee.’* Other direct benefits reported included
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eliminating the cost of training a new employee (59.5 percent), saving on worker’s compensation
or insurance costs (43.0 percent), increasing the accommodated worker’s productivity (76.7
percent), improving the accommodated worker’s attendance (53.3 percent), and increasing the

diversity of the company (41.4 percent).*”

The study’s core findings include: (1) Current employees with substantial limitations of major
life activities are substantially more likely to receive accommodations, compared to those
without substantial limitations; (2) Employers are more likely to provide accommodations for
employees whose work-related limitations are mitigated by effective accommodations;

(3) Accommodations for employees without substantial limitations cost less than those provided
to employees with substantial limitations; and (4) Overall, accommodation costs are low and

benefits are relatively high.**

According to the 2004 N.O.D./Harris Survey, fewer people with disabilities are experiencing on-
the-job employment discrimination (see Figure G). A major purpose of the ADA is to eliminate
discrimination against people with disabilities in employment. In 2004, fewer respondents with
disabilities, who were working full- or part-time, reported experiencing employment
discrimination than in 1986, and there was an even greater decrease in people with disabilities
reporting employment discrimination than in 1998. In 1986, for instance, 28.2 percent of Harris
Poll respondents with disabilities who were employed reported that they had encountered job
discrimination because of their disability or health problem. In 1998, one third (32.8 percent) of
those surveyed reported experiencing job discrimination and this rate fell substantially by 2004

to 22.1 percent.
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Figure G: Harris Poll Respondents with Disabilities Working Full- or Part-Time Who

Report Experiencing Employment Discrimination
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In regard to promoting employees with disabilities, the Harris surveys have found that
respondents in 2004 were less likely to have been denied a promotion than in earlier years. More
than one in four (24.6 percent) respondents in 1994 who had experienced job discrimination
reported being denied a promotion because of their disability. By 2004, this had been reduced to

less than one in five (16.7 percent) (see Table D).

Table D: Type of Employment Discrimination Due to Disability

Percentage of Employed Participants

Type of Employment Discrimination 1994 1998 2004
Refused an interview 28.8% 23.7% 26.9%
Refused a job 61.4% 59.3% 30.8%
Denied a promotion 24.6% 29.3% 16.7%
Given less responsibility than co-workers 37.3% 39.0% 14.1%
Paid less than co-workers 18.6% 32.8% 12.8%
Denied health insurance 23.3% 31.7% 3.8%
Denied other work related benefits 22.4% 23.3% 6.4%
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Compared to their 1994 cohorts, 2004 employed respondents were significantly less likely to
have been refused a job, given less responsibility than co-workers, or been denied health
insurance or other work benefits because of their disability. In 1994, 61.4 percent of respondents
who had experienced job discrimination reported being denied a job because of their disability.
In 2004, only 30.8 percent reported having been denied a job. In 1994, more than two out of
three respondents (37.3 percent) who had experienced job discrimination reported that they had
been given less responsibility than their co-workers. Significantly fewer similar respondents in
2004, 14.1 percent, reported this experience. In 1994, of participants who had experienced job
discrimination, 23.3 percent reported being denied health insurance, and 22.4 percent reported
being denied other work-related benefits. In 2004, only 3.8 percent were denied health insurance,

and 6.4 percent were denied other work-related benefits.

c. Input from People with Disabilities and Employers

One company noted they had made changes in their policies as a result of the ADA, even though
they had been viewing it as a diversity issue for 30 years prior to the ADA. They noted that the
ADA brought more disability to the forefront as a key initiative for managers, hiring,
conversation in the company, and for employees. That company indicated that it had great
impact on their organization or culture based on the breadth and intent of the ADA, and that the
ADA brought things to the next level of consciousness, that next step of diversity or affirmative
action in some people’s organization. And, they noted it gave access to potential hiring of
individuals that maybe they had not considered to the same degree before and it obviously

changed directions and areas of recruiting individuals.

Another employer said, in general, they believed the Act had a positive influence on their
organization, allowing them to develop credibility with employees in responding to requests for
accommodations, reinforcing from their advertising that they complied both with the letter and
the spirit of the law. They indicated it gave them an opportunity to display that, in fact, that’s the
way they operate their business, that it’s a positive any time that they can display our
commitments to employees and give something to reinforce other messages about commitment

to employees.
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One employer discussed accommodations that involve some type of technology or access
accommodation, and shared that they had set up a team at their headquarters for assistive
technology that works on technical or access accommodations of the organization. They set that
team up to insure that technology accommodations were compatible with their other technology
platforms, because local managers didn’t have sufficient information to incorporate seamlessly
with their existing technology platform. They found as a result that they received much better
pricing and much more accommodation for future technology changes, noting also that the
process works very smoothly, and that it’s very responsive to their technology accommodation

needs.

One company indicated they have a localized accommodation process, but a centralized appeal
process if accommodations are denied, to ensure people consistently receive the accommodations
they need and are entitled to under the law. Two employers indicated they have teams to assess
accommodation needs and determine the best way to meet the request for reasonable
accommodations after an assessment of the individual, job, environment, and other factors

related to that individual’s ability to do the job in the work location.

One employer stated that of the reasonable accommodation requests she receives, “probably 70
percent of the requests I see, the person isn’t actually disabled.”** Another equated reasonable

accommodation with preferential treatment.*”’

In our focus groups with people with disabilities, one individual discussed making a request for a
reasonable accommodation, which he received after putting the request in a letter.””® Another

participant said that he knew a person who had received extensive accommodations, which he

believes she would not have gotten without the ADA.*”

The majority of public forum participants with disabilities who made comments about reasonable
accommodations said employers were not doing enough to provide them. E-mail writers were
more evenly split, with 51 percent saying they had received an accommodation from an

employer.
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3. Lawsuits

Private lawsuits under Title I of the ADA are rarely decided in favor of people with disabilities.
The scholarship on Title I ADA court cases is voluminous. Our environmental scan found that
the overwhelming majority of articles, 79 percent, were pessimistic or negative about the impact
of Title I of the ADA on the employment prospects of people with disabilities. Three main
reasons are given by scholars for the law’s perceived failure: adverse rulings by the Supreme
Court as well as by many lower courts; the limits of antidiscrimination law in changing the
broader problems faced by people with disabilities; and the limitations of the “accommodation

mandate.”?"?

Many scholars say the restrictive Supreme Court ADA decisions make it harder for people with
disabilities to prove that they have disabilities, bolster the defenses that can be used by those
accused of discrimination, and limit the damages and legal costs that can be collected by those
whose complaints are upheld.’"' The National Council on Disability issued a report in 2003
cataloguing the Court’s negative impact on lower court decisions.’'? In December 2004, NCD
published Righting the ADA, which analyzed the Supreme Court’s ADA decisions severely
restricting the ADA protections available to applicants and employees with disabilities.’” This
Report includes draft legislative language which would restore ADA protections for people with

disabilities who experience employment discrimination.

The American Bar Association has conducted a number of studies on Title I ADA court cases
and most recently (2003) found that in 97.3 percent of Title I cases, the employer won.’'* The
Equal Employment Opportunity Commission (EEOC), which enforces Title I, reports that in FY
2004 the agency received 15,376 charges of disability discrimination, resolved 16,949 disability
discrimination charges and recovered $47.7 million in monetary benefits for charging parties and
other aggrieved individuals (not including monetary benefits obtained through litigation). These
rates have dropped during the last several years. For instance, in FY 1998, EEOC resolved
23,324 charges, and recovered $53.7 in monetary benefits.’”* These drop-offs in recent years
could be attributed to people with disabilities experiencing less discrimination by employers, the
discouragement of filings because employers normally win Title I cases, the narrowing of the

ADA by the courts, or to a combination of the three factors.
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Some scholars argue that these figures regarding the success (or lack thereof) of disability
employment lawsuits are not reflective of the actual impact of the ADA. The vast majority of
claims are resolved prior to any litigation and, people with disabilities appear to have been more
successful at obtaining reasonable accommodations and fair treatment on the job than before the

ADA.'

D. Recommendations — Economic Self-Sufficiency

e The Department of Education should work with colleges, universities, and public schools to
enhance the effectiveness of supports, such as preparing students to better negotiate their
supports and services, assisting students with coordinating and managing supports and

services, and facilitating the use of technology in education and employment;

e The Department of Education should improve coordination of services between the
educational system and the vocational rehabilitation system, particularly as regards funding

for services and assistive technology;

e Disability organizations, and research and policy centers focused on economic empowerment
for people with disabilities such as the Burton Blatt Institute, should work with philanthropists
and federal and state government agencies to improve availability of scholarship, tuition
waiver, and loan repayment programs for students and adults with disabilities who wish to

pursue higher education;

e Congress should extend and expand the Mental Health Parity Act to ensure that people with

mental health disabilities are able to secure treatment;

e The National Institute on Disability and Rehabilitation and Research should study insurance

coverage issues that prevent people with disabilities from accessing private insurance;

e The Equal Employment Opportunity Commission, the Department of Labor, and National
Institute on Disability and Rehabilitation and Research should place immediate priority on

increasing the hiring of people with disabilities, through:
o Study the reasons employers are not hiring people with disabilities;

o Conduct confidential surveys of hiring practices;
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Improve job placement services for people with disabilities and programs to assist

employers to recruit individuals with disabilities;
Improve positive incentives and tax breaks for hiring people with disabilities;

Eliminate Social Security and Medicaid regulations that discourage people with

disabilities from working;
Assistance with research and purchase of accessible equipment;

DOJ and EEOC should conduct testing of business hiring practices to identify

discriminatory hiring practices and pursue enforcement actions.
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Summary of Findings

Most people with disabilities who participated in the public forums, focus groups, and
information requests report the ADA has had a significant positive impact on their lives. This
was also true of the participants in the 2004 Harris Survey, in response to which most people
with disabilities reported improvement in quality of life since passage of the ADA. According to
the 2000 Harris Poll of Americans with Disabilities, more than 60 percent of people with
disabilities perceived significant improvements in public facility access, personal quality of life,

and public attitudes.

The most significant improvements appear to have occurred in telecommunications,
transportation, and access to public accommodations. However, the lack of access to information
resulted in the perception by many people who are blind or visually impaired that the ADA was

not achieving its goals.

People with disabilities have mixed perceptions about the improvement of accessibility to state
and local governments, and the absence of any ongoing tracking of access improvements by state
and local governments makes it difficult to assess progress in this area. While access to public
transportation, public sidewalks, and voting has increased, due in part to the active enforcement
efforts of DOJ, independent living remains elusive for many because of the slow progress of

governments in shifting from an institutional bias to home and community-based health care.

Strides are being made in access to, and participation in, higher education for people with
disabilities. However, people with disabilities lag behind their nondisabled peers in graduation

rates and post-college job success.

While some gains are seen in employment, particularly for people who become disabled while
already in a job, obtaining a job when one has a visible disability remains difficult, and the

percentage of people with disabilities living in poverty virtually is the same as before the ADA
was implemented. Significant disparities exist in access to health insurance and health care for

people with disabilities, as compared to people without disabilities—even when comparing
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workers with disabilities and workers without disabilities. While little data exist on the financial
assets of people with disabilities, economic self-sufficiency remains elusive for too many people

with disabilities.
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Summary of Recommendations
Based on these findings, this report makes the following recommendations:

General Recommendations

Federal agencies should fund and implement state-by-state surveys of people with
disabilities, based on the N.O.D./Harris Surveys using statistically significant survey
populations and distinguishing among rural and urban communities, minority

communities, and high, middle, and low income communities.

Equality of Opportunity — Transportation

e Congress should expand accessibility requirements for rail services beyond key stations;

e The Department of Transportation should conduct extensive training and outreach for public

transit providers regarding maintenance and stop announcements;

e The Department of Transportation should work with state and local governments and taxi
providers to develop and publicize effective incentives for private taxi providers to offer

accessible vehicles;

e The Department of Transportation should conduct extensive training and outreach for public
and private transportation services regarding service animals and increase high-profile

enforcement actions by the Departments of Justice and Transportation;

e The Department of Transportation should work with paratransit providers, state and local
governments, transportation experts, and representatives of disability and aging communities
to explore paratransit options such as more subscription service, more flexible services, and
other ideas to close the expectation gap and increase usability of paratransit for riders with
disabilities;

e The Department of Transportation should study and test options for providing transportation

services to people with disabilities in rural areas.
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Equality of Opportunity — Sidewalks and Curb Ramps

e The Department of Justice should promulgate ADA regulations for public rights-of-way as

soon as possible;

e The Department of Transportation should increase funding for making public rights-of-way

accessible, including sidewalk access, curb ramp installation, and accessible street crossings;

e The Department of Justice should develop and disseminate guidelines for the prioritization of

curb ramp installations, so that the most needed and useful curb ramps are installed first.

Equality of Opportunity — Public Accommodations

e The National Institute on Disability and Rehabilitation Research should conduct a survey of
businesses, perhaps through the chambers of commerce or small business associations, to
determine the degree to which businesses have instituted readily achievable barrier removal
efforts, and provide guidance to Congress on adequately funding the Department of Justice to

enforce this part of the statute;

e The Department of Justice and National Institute on Disability and Rehabilitation Research
should provide expert, individualized, low-cost technical assistance and consulting to small
businesses. The ADA and IT Centers and local offices of the National Disability Rights

Network are possible agencies to carry out this effort;

e The Department of Justice should expand its Project Civic Access to increase enforcement in

local areas by reviewing businesses in identified localities;

e Congress should require states to submit their building codes for access certification by the

DOJ;

e The U.S. Access Board and Department of Justice should continue coordination with model

building code agencies;

e The Department of Justice should increase enforcement and education regarding how to serve
customers with visual and hearing impairments, particularly as it pertains to Web access and

use of TTYs and relay services;
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e DOJ should require Web sites of places of public accommodations and commercial facilities

to comply with federal Web accessibility standards;

e The Department of Justice and National Institute on Disability and Rehabilitation Research
should develop technical assistance materials regarding what people with disabilities and
businesses should expect of existing buildings of various sizes years after passage of the

ADA.

Equality of Opportunity — Accessibility of Telecommunications

e The Department of Justice should publish information for businesses about how TRS works,
how to use it, and the legal obligation to use it. The ADA and IT Centers could be funded to

provide this information;

e The Federal Communications Commission should establish standards to encourage the

continued development of Video Relay Services.

Full Participation — State and Local Government Services
e The Department of Justice and other federal agencies should focus on enforcing the ADA
obligations of government agencies;

e Federal agencies should use initiatives such as Project Civic Access to increase ADA

compliance at the state and local levels;

e The Department of Justice should use targeted, high-profile litigation on particularly
important issues, such as access to courts, medical care, and education to increase state and

local ADA compliance.

Full Participation — Voting

e The Department of Justice should immediately implement the Help America Vote Act

requiring installation of electronic voting equipment;
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e The National Institute on Disability and Rehabilitation Research should study and publish the

involvement of people with disabilities in civic opportunities, such as government office;

e The National Organization on Disability should encourage state and local governments to
emphasize involvement of the disability community as part of their diversity efforts and

provide technical assistance to help government agencies reach out to people with disabilities.

Community Integration

e Congress should increase Medicaid support for community-based treatment settings;

e Congress should pass and fully fund the Money Follows the Person Act;*"” and Medicaid

Community-Based Attendant Services and Supports Act;’"®

e Congress should require states to expeditiously complete effective Olmstead plans, consistent

with HHS guidance;

e The Department of Health and Human Services should require states to fund personal care

services when needed to allow a person with a disability to remain in their community;

e The Departments of Health and Human Services, Education, Transportation, Housing and
Urban Development, Justice, and Labor, and Equal Employment Opportunity Commission,
working with state and local governments and community agencies should implement local
initiatives to extend the integration mandate to housing, education, transportation,

employment, and other areas affecting people with disabilities;

e The Department of Justice should increase and target enforcement of the Civil Rights of
Institutionalized Persons Act on requiring effective deinstitutionalization efforts and

publishing creative and effective programs to provide community-based services;

e The Department of Labor’s program funding home modifications should be significantly

expanded to allow people with disabilities and the elderly to live in their communities;

e The Departments of Health and Human Services, Education, Transportation, Housing and
Urban Development, Justice, and Labor, and Equal Employment Opportunity Commission,
should work with disability communities and others to develop an overall national policy

framework for community integration of people with disabilities;
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e The Department of Health and Human Services should study systems of long-term care and
long-term care insurance to eliminate unnecessary institutionalization of people with

disabilities and aging people.

Economic Self-Sufficiency

e The Department of Education should work with colleges, universities, and public schools to
enhance the effectiveness of supports, such as preparing students to better negotiate their
supports and services, assisting students with coordinating and managing supports and

services, and facilitating the use of technology in education and employment;

e The Department of Education should improve coordination of services between the
educational system and the vocational rehabilitation system, particularly as regards funding

for services and assistive technology;

e Disability organizations should work with philanthropists and federal and state government
agencies to improve availability of scholarship, tuition waiver, and loan repayment programs

for students and adults with disabilities who wish to pursue higher education;

e (Congress should extend and expand the Mental Health Parity Act to ensure that people with

mental health disabilities are able to secure treatment;

e The National Institute on Disability and Rehabilitation Research should study insurance

coverage issues that prevent people with disabilities from accessing private insurance;

e The Equal Employment Opportunity Commission and National Institute on Disability and
Rehabilitation Research should place immediate priority on increasing the hiring of people

with disabilities.
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Conclusion

The Americans with Disabilities Act has fulfilled much of its promise. Today’s world is a better
place for many people with disabilities because of the ADA. People with disabilities have greater
access to the goods and services provided by their local communities, businesses, and states and
municipalities than they did before 1990. Public transit systems are more accessible to people
with disabilities, although problems remain for rural residents with disabilities, paratransit users,
and bus riders with visual impairments. The telecommunications title of the ADA has been
invaluable in connecting people with hearing and/or speech impairments with the hearing world.
More and more young people with disabilities are going to college than before the ADA, which
may be the best solution to the high unemployment and low income rates in the disability

community.

The Olmstead decision, when fully implemented, could go a long way to promoting the goals of
full participation and independent living for people with disabilities, especially those with mental
illnesses or cognitive disabilities. Time and again, people in the focus groups, interviews and
public forums, and through e-mail told us that funding, understanding, and enforcement were the
keys to making the ADA work better. There are yet many miles and a long march to go before
the full promise of the ADA will be realized. But there is no doubt this country is on the road to
that vision of justice that Justin Dart and thousands of other Americans with disabilities started

us on 16 years ago.
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Appendix A: Blue Ribbon Panel

o Chair of Blue Ribbon Panel—Peter Blanck, Chairman, The Burton Blatt Institute, and

University Professor, Syracuse University

Panel Members

e Paul Baker, Director of Research Center for Advanced Communications, Georgia Institute of
Technology

e Robert Herman, Advocacy Attorney, Paralyzed Veterans of America

e Eve Hill, Executive Director, Disability Rights Legal Center, and Visiting Associate Professor
of Law, Loyola Marymount University

e (Carmen Jones, Founder and President, Solutions Marketing Group

e Doug Kruse, Professor of Human Resource Management, Rutgers University, and Research

Associate, National Bureau of Economic Research

e Ken McGill, Director, Office of Employment Support Programs, Social Security

Administration
e Steve Mendelsohn, Executive Director, Project Rebirth

e Ken Nakata, Director of Disability Initiatives and Government Compliance, BayFirst

Solutions

e Lisa Schur, Assistant Professor of Labor Studies and Employment Relations, Rutgers

University

e Michael Stein, Cabell Research Professor of Law, College of William & Mary
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Appendix B: Methodology

Environmental Scans

A comprehensive environmental scan was completed to collect documents discussing the impact,
positive or negative, that the ADA has had on the lives of people with disabilities and on the
greater society. The project researchers gathered approximately 500 documents from a range of
sources. The documents collected included journal articles from the social science and legal
disciplines, settlement agreements from the Department of Justice’s Web site, case law
summaries, e-mails from NCD’s “Call for Comments,” transcripts from public forums held in
five locations around the United States, and targeted interviews with key federal agency officials
and nonprofit organization affiliates. The data collected was periodically updated and a coding

scheme was developed to categorize the nature and content of data sources.

The project team cataloged the reports, journal articles, books, other documents published or
posted to relevant federal agency and non-profit organization Web sites, and the “testimony
related documents” from NCD’s “Call for Comments,” public forums, and Blanck & Associates’

requests for comments and targeted interviews.

For the testimony related documents, short submissions, such as e-mail, were entered in their
entirety into the database. The submissions received from the “Request for Comments” were

lengthy, and thus, abstracted and entered into the database.

In selecting documents for collection, the primary question was “Does the document describe or
discuss the impact of the ADA, beyond merely repeating the law in a more user friendly

format?”

Environmental Scan Research Steps

1. Researchers conducted an extensive search of the Web for documents related to the ADA.
Particular attention was given to organizations that represented stakeholders from the

business community and their publications.
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. In addition, researchers identified an additional list of federal agencies and disability
organizations, including stakeholders and scholars who have studied ADA implementation

and visited their Web sites, conducting the same scan as above (see step 1).

To supplement the data collection, researchers included relevant documents collected on
two concurrent projects addressing ADA implementation that were not identified in steps

1 or 2 above. These two projects included:

a. A search for all empirical studies of the ADA, published between 1990-2005, in law

and social science journals.

b. A search for all law review and social science review articles that had been published
regarding the ADA since December 2003 (gathered originally for the purpose of
updating the Blanck, Hill, Siegel, & Waterstone (2004) disability law casebook®").

. Researchers conducted a scan for academic and other scholarly books that referenced
“Americans with Disabilities Act” in the title. These books were located using the online
SUMMIT catalog at Syracuse University and the Lexis and Westlaw commercial

publication Web sites.

. Additionally, researchers visited the following Web sites and collected any new

documents not identified during steps 1-3. These included:
o The Burton Blatt Institute Web site (publications by BBI staff).**’
o The Web sites of relevant BBI national partners.*!

o The ADA Portal — a collection of documents available from the Disability Business

Technical Assistance Centers (DBTACs).

o The Social Science Research Network Web site (post-December 2003 articles).**

Other Notes: Disability organization Web sites were visited. Summaries of the Supreme
Court cases decided pursuant to all Titles of the ADA were collected using the summaries

available from Findlaw as the abstract.
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7. With some relevant topics, it was difficult to distinguish the ADA impact from the impact
of other legislation or policy decisions. This was especially true in the area of housing. For
instance, the O/mstead community integration mandate overlaps with housing issues under

the Fair Housing Act Amendments.

Focus Groups

Project staff conducted nine focus groups, seven for people with disabilities and two for
employers. Each group consisted of fewer than ten individuals. Focus groups for people with
disabilities were organized for the following disability populations: developmental disabilities,
learning disabilities, psychiatric disabilities, mobility disabilities, hearing disabilities, and vision
disabilities. The focus group for people who are deaf or hard of hearing was conducted in
Washington, DC. All of the other focus groups were conducted by telephone and included

individuals from all regions of the country.

Key topics for the focus groups of people with disabilities were based on the overarching goals

of the ADA:

e Equality of opportunity — patterns and examples of access provided to people with disabilities

to transportation, business, and government goods and services;

e Full participation — patterns and examples of inclusion of people with disabilities in

community activities, including political participation;

e Independent living — patterns and examples of how individuals have been able to exercise

control over their lives, choosing among acceptable options without undue control by others;

e Economic self-sufficiency — patterns and examples of how people with disabilities have
gained greater access to education and employment opportunities and related economic

benefits.
Key topics for employer focus groups were:

e experiences hiring people with disabilities;
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e experiences employing people with disabilities;

e experiences providing reasonable accommodations for employees with disabilities.

Public Forums

Five day-long public forums were held in the following cities: lowa City, lowa; Los Angeles,
California; Houston, Texas; Savannah, Georgia; and Washington, DC. Participants were people
with disabilities, their family members, disability advocates, as well as employers and
representatives of local, state, and federal agencies. People were asked to provide testimony
about how the ADA had impacted their lives in terms of telecommunications access,
transportation, education, employment opportunities, access to goods and services provided by

state and local governments, and access to public accommodations operated by private entities.

The publicity for the forums resulted in 112 e-mail statements from people with disabilities who
could not attend the forums. These comments were also included in the database for analysis,

and are reflected in the findings.

Interviews

One-on-one interviews were conducted with 24 individuals representing federal agencies that
implement or enforce the ADA, as well as with officials of state and local governments, private
and public agencies that provide services to people with disabilities, business and trade
associations, and disability organizations whose constituencies were not represented by the focus
groups. Questions asked of participants were related to the four broad goals of the ADA, but

each interview focused on the unique perspective of the agency or association represented.
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Appendix C: Mission of the National Council on Disability

Overview and purpose

The National Council on Disability (NCD) is an independent federal agency with 15 members
appointed by the President of the United States and confirmed by the U.S. Senate. The purpose
of NCD is to promote policies, programs, practices, and procedures that guarantee equal
opportunity for all individuals with disabilities regardless of the nature or significance of the
disability and to empower individuals with disabilities to achieve economic self-sufficiency,

independent living, and inclusion and integration into all aspects of society.

Specific duties

The current statutory mandate of NCD includes the following:

e Reviewing and evaluating, on a continuing basis, policies, programs, practices, and
procedures concerning individuals with disabilities conducted or assisted by federal
departments and agencies, including programs established or assisted under the Rehabilitation
Act of 1973, as amended, or under the Developmental Disabilities Assistance and Bill of
Rights Act, as well as all statutes and regulations pertaining to federal programs that assist
such individuals with disabilities, to assess the effectiveness of such policies, programs,
practices, procedures, statutes, and regulations in meeting the needs of individuals with

disabilities.

e Reviewing and evaluating, on a continuing basis, new and emerging disability policy issues
affecting individuals with disabilities in the Federal Government, at the state and local
government levels, and in the private sector, including the need for and coordination of adult
services, access to personal assistance services, school reform efforts and the impact of such
efforts on individuals with disabilities, access to health care, and policies that act as

disincentives for individuals to seek and retain employment.

e Making recommendations to the President, Congress, the Secretary of Education, the director

of the National Institute on Disability and Rehabilitation Research, and other officials of
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federal agencies about ways to better promote equal opportunity, economic self-sufficiency,
independent living, and inclusion and integration into all aspects of society for Americans

with disabilities.

Providing Congress, on a continuing basis, with advice, recommendations, legislative

proposals, and any additional information that NCD or Congress deems appropriate.

Gathering information about the implementation, effectiveness, and impact of the Americans

with Disabilities Act of 1990 (ADA) (42 U.S.C. § 12101 et seq.).

Advising the President, Congress, the commissioner of the Rehabilitation Services
Administration, the assistant secretary for Special Education and Rehabilitative Services
within the Department of Education, and the director of the National Institute on Disability
and Rehabilitation Research on the development of the programs to be carried out under the

Rehabilitation Act of 1973, as amended.

Providing advice to the commissioner of the Rehabilitation Services Administration with

respect to the policies and conduct of the administration.

Making recommendations to the director of the National Institute on Disability and
Rehabilitation Research on ways to improve research, service, administration, and the
collection, dissemination, and implementation of research findings affecting people with

disabilities.

Providing advice regarding priorities for the activities of the Interagency Disability
Coordinating Council and reviewing the recommendations of this council for legislative and
administrative changes to ensure that such recommendations are consistent with NCD’s
purpose of promoting the full integration, independence, and productivity of individuals

with disabilities.

Preparing and submitting to the President and Congress an annual report titled National

Disability Policy: A Progress Report.
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International

In 1995, NCD was designated by the Department of State to be the U.S. government’s official
contact point for disability issues. Specifically, NCD interacts with the special rapporteur of the

United Nations Commission for Social Development on disability matters.
Consumers served and current activities

Although many government agencies deal with issues and programs affecting people with
disabilities, NCD is the only federal agency charged with addressing, analyzing, and making
recommendations on issues of public policy that affect people with disabilities regardless of age,
disability type, perceived employment potential, economic need, specific functional ability,
veteran status, or other individual circumstance. NCD recognizes its unique opportunity to
facilitate independent living, community integration, and employment opportunities for people
with disabilities by ensuring an informed and coordinated approach to addressing the concerns of
people with disabilities and eliminating barriers to their active participation in community and

family life.

NCD plays a major role in developing disability policy in America. In fact, NCD originally
proposed what eventually became ADA. NCD’s present list of key issues includes improving
personal assistance services, promoting health care reform, including students with disabilities in
high-quality programs in typical neighborhood schools, promoting equal employment and
community housing opportunities, monitoring the implementation of ADA, improving assistive
technology, and ensuring that people with disabilities who are members of diverse cultures fully

participate in society.
Statutory history

NCD was established in 1978 as an advisory board within the Department of Education (P.L. 95-
602). The Rehabilitation Act Amendments of 1984 (P.L. 98-221) transformed NCD into an

independent agency.
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